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IN THE GOODS OF WILLIAM SIMKIN, 

DECEASED. 

William SIMKIN died on the 20th July, 1847, leaving 
a will, dated 25th January, 1837, in which there were yarioufl 
alterations and interlineations. Both the will and alterations 
were in the handwriting of the deceased. No evidence could 
be obtained as to the time when the alterations were made. The 
will was found locked up in a bureau, the key of which was in 
the possession of the deceased. 

Dr. Jenner moved the Court to grant probate of the will as it 
was found, with the alterations. He submitted that the pre- 
sumption of law respecting alterations laid down by the Superior 
Court, in Cooper v. Backet (a), did not apply here. The will 
was made before the Wills Act came into operation, and there 
was no reason to presume that the alterations were not made 
during the same year. 

Sift John Dodson. Before the 1st January, 1838, these 
alterations would have been entitled to probate. In the absence 
of evidence I apprehend that the general presumption of omnia 
rite esse acta must prevail ; and we must conclude tliat these al- 

(a) 4 Notes of Caief, 688. ; S. C. 4 Moore, P. C. C. 419. 
£. & A. — VOL. r. B 
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torations were made by the testator before that period. I 
therefore, decree probate of the will, with the alterations, (a) 
Proctor, Jellicoe. 
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IN THE GOODS OP RICHARD DINMORE, 

DECEASED. 

ElCHARD DINMORE died on the 9th of April last, leav- 
ing personal property, under the value of SOOL The only tes- 
tamentary paper found was one bearing date 1st September, 
1842, in which his wife was appointed sole executrix and 
universal legatee. 

This paper ended, *^ In witness whereof I, Richard Din- 
more, have hereunto set my hand and seal, this first day of Sep- 
tember, one thousand eight hundred and forty-twa'' There 
was no other signature of the testator, and no seal. There were 
three attesting witnesses; one of whom made an affidavit to 
the efiect, " that the deceased had asked him to come and atteat 
his will ; that the deceased produced the will to him and his 
fellow-witnesses, with his name already signed in the testi- 
monium clause ; but made no further acknowledgment of such 
his signature ; that such signature, as well as the rest of the 
will, were in the handwriting of the deceased.'' 

Counsel, in moving for probate, submitted, Ibt, That such 
signature was declared sufficient, by 16 & 16 Vict c. 24. s. 2.» 
which provided that no will should be deemed invalid by reason 
of the signature of the testator being placed in the testimonium 
clause ; and, 2ndly, That the signature was sufficiently acknow- 
ledged; and cited the cases of Keigwin v. Keigmn {h\ Anne 
Ashmore (c), Giles Dams (d) ; and, 3rdly, That the words ^^ and 
seal *' were mere surplusage, as the act required no seal. 

Sir John Dodson. I should, perhaps, not have hesitated to 
pronounce both the signature and the acknowledgment sufficient, 
if the testator had omitted the words *^ and seal." These words 
induce the belief that the testator did not intend the name in 
the testimonium clause for his signature, but purposed adding 
another signature., together with his seaL The act requires that 


(a) In Pechtll v. Jenkinton^ 2 
Curt 278., Sir U. J, Fust decreed 
probate of an unattested codicil on 
the name principle. The will wa« 
dated ia 1830, the codicil had no 


dat«, and the testatrix died 20th Ja- 
Duar/, 1SS9. 

(b) 3 Curt. 610. 

(c) 3 Curt. 16S, 
(tf) 3 Curt. 748. 
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it shall be apparent on the face of the will that the testator in- 1853. 
tended the name for his signature. I have some doubt of its j^ ^^ Goods 
being so in the present case. Let the case stand over, that in- of IUchard 
quiries may be made respecting the parties entitled in distribu- uucsased. 
tiouy and whether they will consent Judgment, 

On the following court-day proxies of consent were brought May k. 
in from a son and daughter of the deceased ; but it appeared 
that there were some minor children of a deceased son of the 
testator* 

Counsel again moved the Court to grant probate of the will ; 
and cited, as analogous, the case o£ Franci$ Lamb (a), in which 
Sir Herbert Jenner Fust decreed probate of a will, of which he 
had doubts, upon similar consent, notwithstanding there were 
minors entitled in distribution. 

Sib John Dodson. I am unwilling to put the parties to the 
expense of propounding the paper as the property is so small. I 
decree probate of the paper. 

Proctois, J.R.^G. Burchett. 


IN THE GOODS OP THE REVEiREND JOHN 
HEWLETT, CLERK, DECEASED. 

Nathaniel Hewlett died in December, isso, a 

widower, without (as was presumed) any issue ; but leaving his 
brother and sister, the Bev. John Hewlett, and Mary, wife of 
William Watson, his only next of kin. 

A suit was afterwards commenced in this court by Edward 
Wood, as guardian of his wife Emma Wood, an alleged grand- 
claoghter of the deceased. An allegation was given in, and wit- 
nesses were examined; but before publication the suit was 
compounded between the parties, and letters of administration 
were granted to Mrs. Wats6n, the deceased's sister ; and a re- 
lease was executed between the parties, which would be a bar to 
any further proceedings being afterwards taken here. 

The deceased's brother, the said Bev. John Hewlett, also 
died, and a suit was instituted in the Court of Chancery for the 
administration of his affairs, entitled Cooper v. Everett ^ in which 
it was necessary to ascertain who was at his death the heir-at- 
law of the Rev. John Hewlett ; and, by direction of the master 
to whom such cause was referred, an application was made to 


Prerooatite 

Court of 
Canterbury. 

May 14. 

Unpublished 
depositions 
cannot be given 
out of the cus- 
tody of the 
Court, nor 
copies thereof 
be taken. 

Statement 


(a) 4 Notes of Cases, 661. 
B 2 
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1858. this Court on the 10th March last, to allow tlie depotttions taken 
Ik the' Ooom ^^^ '^^ ^^ ^^^^ ^^ Wood v. Watson to be attended with before 


John Hbw- 


SSCXAflSJI* 

StaiemtML 


JwdgmitU, 


the master in the reference in the suit of Cooper y. Everett; 
application the Court then granted. 

Accordingly, upon the 21st April last, the officer of this 
Court attended before Master Humphrey with the original depo- 
sitions, under instructions from the registry that the sidd 
master might open them for his own use on such reference ; but 
that the same were not to be used by the parties in the suit, and 
that he, the said officer, should wait*and take back the evidence 
resealed by the masteh 

The siud master read a portion of this evidence, and stated, 
that as it was long, and he had to make a report thereon to the 
Court, he could not do so effectually, unless the original evidence, 
or an official copy of it, was deposited with him during such 
reference ; and he, therefore, directed that a further application 
i^ould be made to tlus Court to permit either such original de* 
portions, or an official copy, to be deposited with him, pending 
the reference before him* 

Dn Deane now moved the Court accordingly. 

Sib John Dobsok. The master in the Court of Chancery 
is desirous of having the original depositions taken in this court, 
in the suit of Wood v. Watson, deposited with him. These de- 
positions were never published; and I apprehend, that how- 
ever much I might desire to comply with the master's wishes, 
I am precluded from doing so by the rules of this Court In 
permitting them to be attended with for his inspection, I have 
gone to the utmost length that either justice to the party con- 
cerned, or the rules of this court, will allow. I have been 
informed too, that, under the new rules of the Court of Chancery 
there is no necessity for the course adopted ; but if there were, 
I am not prepared to admit that, on that account, this Court 
can be called upon to depart from its own rules. I cannot 
extend the order. The officer may attend with the depositions 
as before. 

Proctor, Tatham. 
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BROADWOOD v. HOLLAND. „T|« Cok- 

^ — OP LOMDON. 

Matthew BROADWOOD, late of Oxendon Street, Ma^ 17. 
Haymarket, died in the month of September, 1840, intestate, j^oce^gs in 
leaving Charlotte Broadwood, hia widow and relict, and two inyentory and 
minor children, David and Frederick, In the month of October, ^^^ sujed 
1840, letters of administration were granted to the widow, of proceedings 
She afterwards married, and again became a widow. On the c^ij^^%^^ 
29 th June, 1852, David Broad wood, the onlj then surviving the adminiBtrs- 
Bon, took out a citation under seal of this court, calling upon ^te are^ 
the administratrix Charlotte Holland, formerly Broadwood^ to luiown. 
exhibit an inventory and account. On the 17th November she 'S^^^*****- 
appeared personally, and was assigned to exhibit the same on 
the next court-day. The cause then stood over until the 
18th January, 1853, when the judge. Dr. Lushingtofii at the 
petition of the proctor, pronounced her in contempt for not 
having exhibited the inventory and account as assigned, directed 
such contempt to be signified, and, on the further petition of 
the proctor, gave leave for the administration bond to be at- 
tended with and produced on the same being sued for at 
common law. On the following day, January 19th5 Mrs. 
Holland appeared before a surrogate took the usual oath, and 
was absolved from her contempt. A proctor then appe^ired for 
Mrs. Holland, and brought in an inventory and account duly 
sworn to by her. On the following court-day, 26th January, 
the Court was moved to rescind so much of the order of the 
18th January, as directed the administration bond to be de- 
livered out of the registry and produced, on the same being 
sued upon at common law. The Court refused to rescind tho 
same, on the ground that such a course would imply error on 
the part of the Court in having made such order ; whereas, in 
fact, at the time of making the order, there was a clear breach 
of the bond in the non-delivery of the inventory. But such 
inventory having been brought in on the following day, and 
the ground of the order being thereby removed, the Court 
directed the said order to be suspended. On the 4th sess. of 
Hilary Term, the 10th February, the proctor of David Broad- 
wood declared he objected to the inventory and account, prayed 
to be heard on his petition, and was assigned to deliver his Act 
to Mrs. Holland*s proctor upon the bye-day. This assignation 
was continued until the 2nd sess. of Easter Term, 29th April, 
when, upon Broadwood's proctor praying further time, on the 
ground that proceedings were pending in Chancery, counsel 
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Statement. 
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appeared for Mr^. Holland and taid^ that that waa a sufficieDt 
ground for her dismissal from the suit in this court, and moved 
the Court accordioglj. 

The judge complained that no notice of this motion had been 
given, and no papers had been sent to him, and directed the 
matter to stand over. 

Affidavits made bj the solicitors concerned for the parties 
in the suit in Chancery, were brought in on both sides. From 
these it appeared, that David Broadwood filed a claim for the 
administration of his father's estate agtunst Mrs. Holland the 
administratrix, on the 22nd June, 1862, seven days before he 
cited her in the Consistory Court ; that it had been referred ; 
that the master had taken the accounts, and was nearly ready 
to make his repoil thereon ; and further, that the parties to the 
suit in the Court of Chancery were identical with the parties 
to the suit in this court. 

Counsel now moved the Court to dismiss Mrs. Holland from 
this suit. The maxim of law, nemo debet bU vexari, fisiirly applied. 
That it is not applicable merely to a ree Judicata is shown by 
the fact, that the courts of common law will interfere sometimes 
to stay proceedings, in ejectment, as in the case of Doe d. 
PuUney v. Freeman^ before Lord Kenyan, (a) The consolidation 
of actions proceeds upon the same principle. It has been 
recognised, too, in the ecclesiastical courts. In Brctherton v. 
Hellier ( b) Sir George Lee said, ^ In the case of a creditor, or 
next of kin, who files a bill in Chancery and prays an inventory 
there, the Court will oblige him to make his option which court 
he will proceed in ; because it is unjust that the executor or 
administrator should be harrassed in both courts by the same 
person for the same thing." So in Pearson v. Gainon (c), and 
in Middkton v. Rushout {d) Mrs. Holland might have appeared 
under protest, but was at that time inops consiliu As soon aa 
her proctor discovered that the suit was pending in the Court of 
Chancery, the application was made for her dismissal from the 
suit in this court. The question of the bond is entirely distuict; 
that is between other parties. The order respecting it has 
been suspended. The sureties would probably have a good 
answer when called upon to show cause why the bond diould 
not be given out for the purpose of being sued upon at common 
law. 

Dr. Jenner opposed. The cases cited are not authorities to 
bind the Court, but merely obiter dicta. The real question at 


(a) Cited 2 Sellon's Pract. 144. 

(b) 2 Cas. temp. Lee, 134. 


(e) 2 Cas. temp. Lee, 269. 
(d) 1 FhiUim. 247. 
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ioBue is the administration bond. The affidayits show there has 1853. 
been mal-administration of the estate ; the administratrix is in bioibwood 
poor circumstances, and unable to pay the parties entitled in «. 

distribution ; their only remedy, therefore, is against the sureties. 
This remedy would be taken away if Mrs. Holland were to be 
dismissed from the suit 


StaimmU. 


Dr. LusHiNGTON. This is an application made on the part J^igmmt 
of the widow, who is the administratrix in the case, that she ^ 

may be dismissed from the proceedings which have been insti- 
tuted against her. This is opposed on behalf of the son, who is 
entitled to part of the property, his father having died intestate ; 
and the prayer on behalf of the son is, that the Court will not 
dismiss, as I understand, the sureties in the administration bond 
from any observance of justice to be enforced in this court. 

Now, all the parties have grievously mistaken their way in 
this case — grievously so. The first proceeding in this court 
bore date on the 29th of June in last year; and, as I understand, 
proceedings had already been commenced in Chancery on the 
22nd of June. 

Now, supposing the party was aware of these proceedings in When proceed- 
Chancery, it was a deception on the Court to have allowed the JIJSJ,^^d1n* 
proceedings to take place here without that being communicated the Court of 
to the Court. Whatever the effect might be which the Court nit>ct<^'M'not 
would have attributed to that suit, it was clearly a matter whioh jostified in con- 
ought to have been made known to the Court, for it to exercise t^t from the 
its own judgment upon. Instead of that the Court is unfortu- CJov^ 
nately left in ignorance of the proceedings till a late period, till 
the cause had gone on ; and the Court, according to the ordinary 
course of proceeding, hod no option but to pronounce Mrs. Hol- 
land in contempt, which it never would have done, or thought 
of doing, had it been intimated that there were proceedings in 
the Court of Chancery for the purpose of obtaining a due ad- 
aiinistration of this estate. 

However, so it was; and on the 18th of January, 1853, 1 did, 
at the prayer of the party, cause tliis contempt to be signified, 
and gave leave for the administration bond to be produced on the 
same being sued for at common law. 

Now, it is very true that Mrs. Holland was equally to blame 
in not making known to the Court — not having appeai-ed — 
that such proceedings were instituted against her. If she had 
appeared and stated the fact, the Court would have held its 
hand* It is equally clear, supposing the proctor for Mr. Broad- 
wood to be aware of the proceedings in Chancery, that the 
decree was obtained behind the back of the Court, if I may 
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1858. use the expression, because it was in ignorance of what it was 

9. The course the Court would have taken, if it had been ap- 

JvdameML P^^^ of all these facts, would have been as plain as it is possible 
to be. It would have said on the party being cited, and being 
informed of the proceedings, " I hold my hand till the result is 
known of what has taken place in Chancery;" then if it had 
turned out that there was a decree against the party proceeded 
against in this court and in Chancery, and that that decree could 
not be enforced without its aid and assistance, certainly then 
the Court would have afforded its aid and assistance. That 
would have been the state of the case instead of the Court 
doing what now unfortunately and unwittingly it has done. 

It appears that, on the 19th of January, Mrs. Holland took 
the usual oath ; she was absolved from her contempt ; then she 
appeared by a proctor, and then for the first time the Court was 
apprised of all these circumstances* 

The course I have now to pursue is equally dear. I shall 
not dismiss Mrs. Holland, unquestionably. The plea of alibi 
pendenif which in substance is intended to be set up, does not 
apply to this proceeding, and cannot, so far as relates to the 
bond being attended with. Of course it applies to the inventory 
and account ; that is, the administration of the estate. That suit 
is going on in Chanceiy, and the Court would never pretend to 
exercise its limited power for the purpose of ascertuning whe- 
ther she is really a debtor to the estate or not. But I shall not 
dismiss this suit altogether for this reason, — if it should turn 
out that in the Court of Chanceiy the decree passes against her, 
that she does not or cannot comply with that decree, then I 
must hold the power and authority in my hand, if the Court 
of Chancery should direct it, of ordering the bond to be at- 
tended with in the Court of Chancery, or a court of common 
law. And be it observed, that this is not the first time when, 
at the instigation of the court of equity, the bond has been 
directed to be attended with in a court of equity or common 
law* 

What I shall do is, to stay all these proceedings till those in 
Chancery are known ; and, upon their being known, at the in- 
stigation of that Court — not at the suitor, I do not bind my- 
self to that, — the Court will adopt those measures best calcu- 
lated to do substantial justice in the case. 


THE ECCLESIASTICAL AND ADMIRALTY REPORTS. 


1853. 


IN THE MATTER OF THE WILL OF THE LATE 

NAPOLEON BONAPARTE. 

Napoleon BONAPARTE died on the island of St. 
Helena on the 5th May, 1821, leaving property under the 
value of 6OOZ1 within the province of Canterbury. . His will 
with seven codicils, which had been proved in this Court in 
August, 1824, by one of the executors Charles, Count de 
Montholon, had remained in the registry up to the present 
time. A proxy of consent had been executed by the Count de 
Montholon, and an affidavit of Lord John Russell brought in^ 
to the effect, *^ that an application had been made by the French 
government to the government of her Majesty, for the original 
will of the late Napoleon Bonaparte, now deposited in the 
registry of this court, to be delivered over to the French go- 
vernment; that her Majesty's government considered it ad- 
visable, on grounds of public policy, that such application should 
be complied with, and that the will should be delivered out of 
the registry to her Majesty's principal secretary of state for 
foreign affairs, in order that the same might be by him forth- 
with delivered over to the French government accordingly." 
There was also an affidavit from the solicitor, who had acted in 
administering the estate, to show that no one would be pre- 
judiced by the motion. 

The Queen's Advocate (Sir J. D. Harding) now moved the 
Court, on these grounds, to decreq the will and codicils to be 
delivered out of the registry to her Majesty's principal secre- 
tary of state for foreign affairs, in order to be delivered over to 
the French government. He cited as precedents, the cases of 
Mary Benton, 19th May, 1791 (a), Duncan Forbes, 23rd No- 
vember, 1792 (a), and Sir Herbert Taylor, 4th July, 1839. (a) 

Sib John Dodson. This is an application at the instance 
of the lords commissioners of the treasury, that the will and 
seven codicils of the late Napoleon Bonaparte may be delivered 
out of the registry of this court to her Majesty's principal secre- 
tory of state, for the purpose of their being given up to the 
French government. The ground on which the application is 
made is that of public policy. That is the reason assigned in 
the affidavit of Lord John Russell, and it has been relied upon 
in a great measure by the learned counsel who makes the 


PREBOOikTlVB 

Court op 
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Judgment 


(a) Not reported* 
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motion, and who stated that it was sufficient of itself to induce 
the Court to grant the prayer. But I apprehend that it is by 
no mepns sufficient to state that the proposed measure will be 
advantageous in point of public policy ; it is further necessary 
to show, and the learned counsel seemed to feel it, that the 
step proposed to be taken is conformable to law and cornea 
within the authority of the Court. Undoubtedly this Court, 
like other Courts, would be most desirous to carry into effect 
the views of her Majesty's government ; but however desirous 
it may be to do so, it cannot venture to go beyond the limits of 
legal authority. In a country governed by law, it is necessaiy 
that the Court shoidd look to the law of the country and not to 
the will and desire of the government* For instance, in the 
J'rize Court of Admiralty it was by no means unusual for the 
Ci*own to send down an order that a vessel seized as a prize of 
war should be delivered up, and the Court obeyed it, unless 
there had been a final decree condemning the ship and cargo to 
the captor. When that has been the case, the Crown has no 
longer power to release it ; the property becomes vested in the 
captor, (a) Until that sentence has passed, it is the property 
of the Crown ; consequently the Crown has the power of de- 
livering it up, but after that period it has not. In tliis case the 
learned Queen's Advocate has pointed out to the Court, not only 
that this motion is consonant with the views of her Majesty's go- 
vernment, but has also cited cases to show that it is within the 
power of the Court to order the will and codicils to be delivered 
out of the registry for tlie purposes he has mentioned. The 
first case cited was that of Mary Benton, which occurred in 
1791. In that case the will was proved here, and ordered to 
be transmitted to Edinburgh to be there deposited in the proper 
office for the registry of wills. But it was necessary for legal 
purposes, that the will should be sent to Edinburgh, because it 
was stated that it was impossible to make a title to some pro- 
perty unless the original wUl was transmitted there. I col- 


(a) In the case of the ''Elsebe** 
(6 C. Kob. 173.), Lord StoweU de- 
bvered an eUborate judgment upon 
this point The government had 
ordered the release of several ves- 
sels, being part of a Swedish convoj, 
undler pardcular circumstances. T£c 
question made on the part of the 
captors was, whether the Crown had 
such a power, or rather whether a 
rig:ht and interest in the thing taken 
did not vest in the captor at the 
time of seizure, under the srant of 
prixe made to captors by the order 


of council, the proclamation) and 
the Prize Act, in such a manner as 
to entitle the captor to pi*ooeed to 
adjudication, notwithstanoing an or* 
der of release on the part of govern* 
ment. Lord StoweU concluded his 
judffment in these words, ** On the 
whole case I am of opinion that all 
principleB of law, all forms of law, 
all oonsiderations of public policy, 
concur to support the right of release 
prior to adjudication, which 1 must 
pronounce to be still inherent ia the 
Crown." 
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lect from that caee, that the party was a doiBiciled Scotch 
subject, though the will had been [N:o?ed in Doctors* Commons. 
The Court thought itself competent to make the order, and it 
accordingly decreed the will to be delivered out of the registry 
of the Court, for the purpose of its being deposited in the 
registry of the pro{)er court for the custody of wills at Edin- 
burgh. 

The next case mentioned was, that of Mr. Duncan Forbesy 
which occurred in 1792. In that case the will was ordered to 
be delivered out of the registry for the purpose of its being 
placed in proper custody in the island of Grenada. But it 
there appeared, that the will had been originally proved in that 
island, where the testator died; it was then sent over and 
proved here, and the Court directed it to be returned to 
Grenada. That case, for the reasons I have stated, is not very' 
similar to the present. The last case cited, that of Sir Herbert 
Taylor^ seems to haive a much more du-ect bearing on the ques- 
tion before the Court. That occurred in 1839. It appeared 
that Sir H. Taylor had made a codicil to his will at Rome ; that 
codicil was proved in London, and was afterwards ordered to be 
delivered out for the purpose of being given to the legal autho- 
rity for the proper custody of wills in that country. That 
seemed to approach more nearly to the present case than either 
of the others mentioned by the Queen's Advocate. Upon con- 
sideration of the matter, I think there is sufficient to justify 
the Court in complying with the prayer that has been made, 
but not exactly in the terms in which it was couched. That I 
cannot do. I am at liberty to follow the course punned in the 
case of Sir Herbert Taylor^ in which the Court directed that 
the codicil should be delivered out for the purpose of its being 
reoorded or filed in the proper court, or deposited with the legal 
authorities, a notarial copy of the will being left in the registry 
of this court. Here I may decree the will and codicils to be 
delivered out, not for the. purpose of their being delivered to 
the French government, because I apprehend I cannot do that ; 
but I can order them to be delivered out for the purpose of 
being sent to and being put into the custody of the legal au- 
thorities in France, or to be recorded in the proper place there. 
I shall accordingly direct the registrar to attend on the secre- 
tary of state, and deliver the original will and codicils to him, 
notarial copies having been first made, and to take his receipt 
for them. It must be understood that they are to be delivered 
over to the secretary of state for foreign affairs, for the purpose 
of being delivered by him to the legal authorities in France. 

The Queen*i Proctor. 
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C<niiinoET 

COOBTOP 


A. FAL8ELT CALLED B. ogaifut B. (a) 
J^%\. IHE facts of this case will sufficiently appear from the 

Marrage de- judgment 

dared DoU and 

Toid \fj Fcaaon , 

of the hof- Djel Lushikoton. Tlus 18 a suit brought by A. against B., 

va^^Mmiih'' ^^ whom it is admitted she was married in 1848^ and she praja 
•taodiDg there the Court to pronounce such marriage to be null and void by 

nau not peep j% ^^ • n ^ 

triennial co- reason of B. 8 alleged unpotency. 

habitation, and Xhe parties separated in 1850, so that the cohabitation lasted 

▼iaihie defect only two years and some months. The suit was brought early 

S?h *^^ *"* *^® y^*' l^&\* The man was about forty-five, and the woman 

Jwipuni. about thirty years old at the time of the marriage. The libel 

IS in the usual form. 

Before I consider whether any and what legal consequencets 
result from the cohabitation, either as regards the period during 
which it continued, or the circumstances attendant upon it, I 
will direct my attention to the two main issues — whether any 
incapacity ezbt in the woman, and the impotency of the man, 
and the evidence to prove it. 

With regard to the first issue, the affirmative of her own fit- 
ness, necessarily pleaded by the woman, is contradicted in the 
plea and in the answers ; and the man imputes to her either 
natural or supervenient incapacity. The report of the medical 
men states that she is a virgin, and that no impediment exists 
on her part ; and this opinion they assert in very strong terms, 
having examined her with reference to the defect imputed. 
^ There is no opposing evidence worth consideration. I con* 
elude, therefore, that she is a virgin, and capable of consum- 
mation. 

With respect to the second issue, I must weigh the evidence 
with due consideration of the two facts which I hold to be proved, 
and which I have just mentioned. The primary evidence is the 
report, and from that I conclude that there was no defect whence 
impotency could be inferred visible on inspection. The evidenoe 
of the medical witnesses in the first part of the report is to the 
effect thai there is apparent capacity^ or rather no apparent 
incapacity f in the man. Then follows the most important and, 
as I think, the most difficult pai*t of this report It is in these 
words, '^ that from his failure to accomplish sexual intercourse 
during a hng period of cohabitation^ we believe the said B* to be 

(a) This case was heard m rsMifra, them, are omitted. The Queen's 

but its importance requires it to be Advocate (Sir J, D. Harding)^ Dr. 

reported. For obvious reasons the Addams^Dt.BanfordjBndDr.Tyriss 

names of the parties, as well as appeared for the respective psrtitt. 
such circumstances as might identify 
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impotent as regards tlie mid A.j and that such impotency cannot ^ 1858. 
be removed by art or shilL" Some discusaion took place at the ^ ^alsblt 
bar as to the meaning of this paragraph, whether the inspectors ^^^^^ 
meant to say that the man was incompetent with respect to all judgment 
women, or only with respect to this one. I must say I never Medical certi- 
entertained any doubt as to the true construction oF this part of \^^^*^ ioipo- 
the report; but, exmajori cauteld, I desired a communication to ^^^^^^^ 
be maile through the registrar to one of the inspectors for an 
explanation. That explanation was made known to the proctors 
on both sides; it accords with what I conceive to be the plain 
meaning of the words, that the inspectors said and intended to 
say only that B. was incompetent quoad hanc. 

Let me consider the effect of this restricted meaning, whe- 
ther the report could have been, or, in order to bfluence the 
judgment of the Court, ought to have been, comprised in terms 
which would have included the whole female sex. If the in- 
spectors, upon examination, discover apparent impotency, that 
is, natural defects or injuries, the result of which their medical 
skill enables them to estimate, they may of course certify to im- 
potency as to all women; but where there is no defect or injury 
apparent, what means hare they of judging of impotency at all? 
I apprehend the primary ground of their judgment must be non- 
consummation after cohabitation for a long period of time, and 
no further or other assistance can they have, save that they may 
have been accustomed to advise in similar cases, and so have 
gained a species of experience, not of fact but of inference from 
fact How under these circumstances do the media concludendi 
and the means of forming a judgment, possessed by these medical 
gentlemen, with regard to this latter paragraph, differ from the 
means possessed by the Court or any other person ? In no other 
respect, I apprehend, than in the opportunity of frequently or 
more frequently having to consider circumstances of this descrip- 
tion. The main ground of conclusion is non-consummation 
after long cohabitation. Why is such non •consummation evi- 
dence of impotency at all ? Because, according to the ordinary 
course of nature, consummation does take place where persons 
both competent cohabit together. When therefore, after such 
cohabitation, the wife is found to be a virgin, and capable of 
consummation, the absence of consummation must necessarily 
be attributed to the apparent or non-discoverable impotence of 
the man. 

All that I have now said is consistent with the known rule of 
law on this subject, which rule of law is founded upon sound 
principles of reason. But the report in this case narrows the 
averment of impotence to quoad hanc. Does the rule of law 
do more, or can it do more ? 
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▲.FALffLY 
CAJLLED R. 


ii no more than 
a presiunpoon 
of naiTernl 
ntNB proof of n 
putieiilar 
pocoiee. 


After a tricn* 
Dial cohabita- 
tion without 
consummation, 
the law pre- 
sumes impo- 
tence. 


This rule of law and the report necessarily go on the same 
grounds and no other — non-consummation after opportunity. 
Who by possibility can say that such a man is necesi^arily im- 
potent as to all women ? It may be so^ or it may not There 
is no evidence to establish the affirmative. The utmost that can 
be said is^ that a man impotent quoad kanc, would be impotent 
as to all. This, however, is inference, and not proof. 

I abstain from entering into further useless speculation upon 
the subject. I think the report does go the whole length that 
the inspectors were justified in going.. If 1 should be threatened 
with the danger of the man marrying again and having chil- 
dren, the answer is that the rule of law to wliich I have ad- 
verted does not and cannot provide against such danger. Yor 
the Court will not adopt the doctrine of the nullity of such 
second marriage by reason of the Church having been de- 
ceived, {ay I will add one observation before I leave this part 
of the case, an observation, indeed, apparent to all, that impo* 
t&ncj quoad hane is just as prejudicial to the individual woman 
as imiversal impotency. 

I come then to the condusiottj that I am upon this ground 
justified in pronouncing this marriage to be null and void unless 
I am prohibited from so doing by some countervailing rule. The 
ordinary rule is, that there must have been a triennial oohabita* 
tion. After a triennial cohabitation without consummation^ the 
hiw presumes impotence, though no defect be apparent ; whether 
impotence universally, or impotence quoad hanc, the law says 
nothing, and can say nothing. In the present case the parties 
lived together for more than two years ; but, within the words 
of the rule, the case certainly does not come. What, however, 
are the principles upon which this rule is founded ? That there 
should be a cohabitation of w> long a period, that if the man 
were potent and in good health, no temporary impediment could 
have prevented consummation, according to all the reasoning 
and experience which the subject admits of. By temporary 
impediment in such a case, I mean, nervous feeling on the pare 
of the man, or resistance from fear on the part of the woman. 
Both causes preventing consummation, yet both causes incap^ 


(a) In Welde v. Welde, 2 Lee, 
586., the Court is reported to have 
said, **If the parties should be 
divorced, and both should marry 
again, and he should have children 
by the second marriage, these second 
marriages must be by law set aside 
and the first marriage declared valid ; 
for when the Chunm appears to have 
been deceived, the sentence must bo 
revoked;* Dec. lib. iv. tit. 15. c. 6. 


But in Btay'i^ ctue (5 Rep. 98 &.), 
children bom in such second mar- 
riage were adjudged legitimate, on 
the ground that^ even admitting the 
second marriage to be voidable, jet 
it remains a marriage until it be 
dissolved, &c. Dr. Lushington, how- 
ever, seems to intimate an opinion 
tbat such second marriage would 
not be deemed voidable. 
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able of proof except by the teetimony of the parties tbemaelve8« 1853. 
If such causes exist, no man can judge of the duration of such ^ ,aj-«m.t 
causes ; there is no sound reason why they should terminate at callkd R 
the expiration of any particular period. The rule is founded TV^ ' 
on probability alone. The man may be incapable up to the 
moment when the three years have expired, and then capable ; The mle 
the law cannot meet all possibilities. px^biiity^ 

The duration of three years then does not mean lapse of time «ione, muiret 
alone, but lapse of time combined with facility for consumma- combined with 
tion. Within certain bounds tliis facility must differ in all cases/ f*ciUtj for 
Seldom, if ever, in cases of this description, do the parties sleep tion. 
together constantly for the three years, nor has such strictness 
ever been required in any case to my knowledge. Time alone, 
even if three or more years, would not be sufficient unless there 
was also adequate facility for consummation, neither would faci« 
lity for consummation, unless of duration to overcome tempo- 
rary impediments. This, unless my judgment deceives me, is 
the true principle on which the rule depends. 

I will now consider what, with reference to the circumstances 
of this case, arc the decrees which the Court might pronounce. 
First, I might dismiss B. on the ground that A.'8 cose was not 
proved according to the strict rules of law. Secondly, I might, 
according to Welds v. IVelde (a), direct A. to return to cohabit- 
ation. Thirdly, I might pronounce that the marriage was null 
And void. 

As to the first, looking at the evidence in this case, and even 
at the precedent in 2 Lee as to this point, I could not adopt it 
unless I were of opinion that the law imperatively compelled 
me so to do, or in other words that a triennial cohabitation 
was not only indispensable to a sentence in favour of the wife, 
but that without it the husband was entitled to be dismissed. 

The second course I must follow, should I be of opinion that The Conrt is 
the rule of triennial cohabitation is absolutely binding. It must "?' ^^^ *® 

* , adopt the UUer 

be admitted that such is the general rule in cases of non-ap- nther than the 

parent impotency. In Lewis v. Letois (i), cited in fFelde v. JJ^*' ®^ *^* 

fVeUef the rule was enforced. In fVelde v. fVelde the parties 

had been married more than three years, but a great part of that 

time had lived separate, and further cohabitation was inferred. 

That is the spirit of the rule and not the letter. In Greenstreet 

v. Cumyns (c), the libel alleged that the husband's impotency 

was apparent ; but this, was disproved by the medical evidence, 

and he was found impotent on his own admission. Lord Stowell 

pronounced the marriage void, though only of two years* dura- 

(a) 2 Lee, 5S6. Before Dr. Btt- {h) Before Sir John Co<^, in the 
tetw&rih^ in the Arches, in the year Araies, in 1702. 
1731. (c) 2 Fhillim. 10, 
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185S. tion. That was clearlj a case of latent impotencj, yet the 
A. rALBLT ^^^ thought it was not bound bj the rule of triennial coha- 
CAUJ3> & bitation. In Scotland there is no fixed period for cohabitation. 
Jmimemt ^ former times, indeed, it was three years ; but the courts now 
No fixed period i^^^'^ that that shall be a sufficient cohabitation, according to 
^ %^^^L^ ^^^ cipcumstances, to test the impotency. In Sparrow v.. Har- 
rison (a), actual cohabitation was not so long as in the present 
case, but the Judicial Committee pronounced for the nullity. 
The marriage had taken place seven years before the separation, 
but it is not the period of marriage, but of cohabitation^ to which 
this Court must look. 
Cireinnsuncet But admitting the general rule, are there not circnmstances 
wStm^rom *" wbich would justify the Court in departing from the letter of 
the strictness the rule ? I think there may be such, provided the actual co- 
habitation has been sufficiently long, together with the evidence 
to satisfy the Court that the powers of the husband have been 
fully tried. The health of the wife may render such further 
cohabitation dangerous to life, and the parties may be so alie- 
nated that the attempt would be wholly futile. 

Here I have the evidence of a medical man that A.'8 health 
is already seriously impaired by distress of mind. Since the 
middle of 1850, the parties have de facto been separated. I do 
not inquire who is to blame ; it is the fact only to which I advert* 
I think that to compel this lady to return to cohabitation would 
not only be a useless^ but might be a mischievous application of 
a technical rule, which in its spirit does not in my opinion apply 
to this case. I think I have no right to expose this lady to the 
humiliation, and probable injury to her health, which might be 
the effect of a further cohabitation. I therefore pronounce for 
the nullity, and the costs must follow the decree, (b) 

Proctors for the wife, Fox, NichoU gf For; for the husband. 
Abbot 


(a) 3 Curt. 16. 

{b) In Letds v. Letois a libel, in 
which no Tittible defect was kid, was 
rejected on the ground that it was 
given in before the three years 
were expired. In We/de y. Welde^ 
the parties had been married, but 
had not continuoasly cohabited for 
three years. But the husband de- 
nied his impotence, and the report 
of the medical inspectors supported 
his denial. In Greenstreet t. Cumym^ 
the parties had been married some- 
what more tlian two /ears, jet the 
husband in his answers admitted his 
impotency, and the report of the 
medical inspectors confirmed this 
admission. In Pollard v. Wy^ 
bourn (1628), 1 Hagg. 725., though 


the husband had not given in hia 
answers, nor submitted his pervon 
to inspection, the parties had beea 
married twelve years, there was a 
certificate that the woman was virgo 
intacta et apta otro, and there were 
also two confessions of the man of 
his own incapacity to two medical 
witnesses. In Sparrow y. jEfar- 
rison (1841), 3 Curt 16., there had 
been occasional cohabitation fi»r 
about seven years, and though the 
husband had wiUidrawn himseU'from 
the jurisdiction of the Court, and 
refused to submit to inspection, yet 
in his answers he had admitted tbnt 
he had never consummated the mar* 
riage. 
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THE "MEDORA." c^B?of 

Adhiralit. 

IHIS was a cause of saWage, promoted by the steam-tug ^^ifA. 
"James and Emma** against the brig "Medora," for services J^^^^""^ 
rendered on the night of the 12th December last. The owners within itsiuiua 
contended that the service was merely towage^ not salvage (a\ necesurify 
and tendered 4/., which was refused. towage^ but 

The circumstances of the case are stated suflSciently in the comstancesybe 
judgment of the Court. ^^ ^^^ 

Dr. Tvnss appeared for the salvors; Dr. Addams for the 
owners. 

Db. Lushington. The Court has much to lament in this Judgmeat. 
case. It has to lament, whatever may be its ultimate decision, 
that a case, where the amount involved is so exceedingly small, 
should have been brought before this jurisdiction. It has to 
lament the great multitude of affidavits which have been made 
on both sides ; and it views with great sorrow the contradiction 
that prevails between them. 

I have been urged to look at this case, and to form my opinion The Court al- 
as to which side may have been guilty of the offence of penury, ^•y* declinea 

m r ^ J pronouncing 

This has never been done by any of my predecessors during the either party 

time I have practised in these courts. The doctrine of Lord Pj*^ ^ P*'" 

Stawellf followed up by Sir John Ntchollj and acted upon by 

Sir Christopher Robinson^ was to get at the truth of the case, but 

never to tidce upon themselves to pronounce that one party or 

the other had been guilty of peijury. See the difficulty in which 

the Court would involve itself by undertaking so hopeless a task. 

I hold in my hand thirteen affidavits made on behalf of the case 

of the salvors ; and ten of these are made by persons perfectly 

disinterested in the result I apprehend nothing would justify 

me in coming to the conclusion that they have been giiilty of 

the offence of peijury. 

(a) In the *• Princess AUce^^ Dr. constantlj arising which will give to 
Lushington delivered an elaborate a towage service the character of a 
judgment on this point, and stated salvage service: it may be sufficient 
the principles applicable to the case to mention some of them onlj ; as 
thiis : ** Without attempting any de- where a ship is disabled in her hulk 
finition which may be universally or rigging, where she is iim>und, or 
true, a towage service may be de* where the performance 01 the tow- 
scribed as Uie employment of a a^ service is necessarily attended 
steamer to expedite the voyage of a with danger, or extraordinarv la- 
vcssel, when nothing more is re- hour, or nsk to the steamer. These 
quired than the accelerating her and similar distinctions and circum- 
arrival at the place of destination, stances deserve very careful con« 
Many circumstances, however, are sideration.** 6 Notes of Cases, 58^. 

E. & A. — ^VOL. T. 
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Statement on 
behalf of the 
oimen, shows 
the service to 
have been salf 
yage, not tow* 
age. 


The real question for the consideration of the Conrt is, 
whether this is a case of ordinary towage, or whether there are 
any other ingredients which would justify the Coart in con- 
sidering it rather in the nature of a salvage service, though one 
of a very inferior character. 

Much has been said as to whether the vessel was upon the 
Herd Sand or not. On the one side it is distinctly sworn by 
persons on the spot that she was; and, on the other, that she 
was not ; and one individual has gone the length of saying that 
he went between the vessel and the Herd Sand. The harbour 
master says that he continued on the sand till twelve o'clock at 
night ; that he saw the " Medora " brought close to the edge of 
it ; that it is a steep sand, and that he does not consider that she 
was on the sand during the night in question, though other ves- 
sels were. If he used a phrase of this description, — and one 
would suppose that he had ample opportunity of swearing 
whether she was on the sand or not, — is it to be wondered at 
that other individuals may have taken a different, though, 
perhaps, an erroneous view of the question, and have appre- 
hended that she was on the sand? 

Now, in order to ascertain whether it is a case of towage or 
not, I will look solely to the evidence on behalf of the owners. 
According to their statement, the night was perfectly calm, but 
dark; and there was no wind, or what there was was from 
S.S.W. In consequence of the draft of waters coming down 
no less than fifteen vessels broke from their anchors, and drifted 
down the river. The whole of the river became, ex necessitate, 
in a very dangerous state. When I see that fifteen vessels 
drifted down the river, that the " Countess of Durham " is sworn 
to have been lost, that another vessel was rescued at the ex- 
pense of 150/., and that another was on the sand, I must come 
to the conclusion, beyond all doubt, that any services rendered 
by steamers going out that night to render assistance to vessels 
so circumstanced, are not to be considered as mere towage. That 
very nearly disposes of the question. The steamer finds the 
vessel at anchor, I will not say on the Herd Sand, but in its 
immediate vicinity. She had a hawser ready to give assistance 
when the anchor was got up, and was compelled to wait till that 
was done. The service lasted three or four hours, and I think 
the tender is not sufficient. Again expressing my regret that I 
have to decide a case of such small value, I shall give the sum 
of ISL (a) 

Proctors for the salvors, Deacon; for the owners, Burehett 

(a) Criteria of salvage merit, depend on all the circumstanoes. 
**Thc amount of remuneration must It is not a mere question of work 
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The High 

COUKT OF 


1 HIS was a cause of salvage by the master, the owners, and -^'"^^tt. 
the crew of the " Ramona^^of Yarmonth, a fishing-lugger of about ^^'^ ^^' 
53 tons burthen, and 11 hands, to obtain a recompense for at sea beyond 
alleged salvage services rendered to the " Hedwig," a schooner * y® ?™^ ®^ 
of about 69 tons, bound on a voyage from Gettenburg to Hull, ground, re- 
with a cargo of timber and iron. . The value of the property J^^^^nV 
salved was 860/. A tender of 30/, had been made and rejected duct her to a 

The act on petition on behalf of the salvors pleaded in sub- tiuTi^tiot ^*^' 
stance that about 2 p. m. of the 8th of October last, during a P^^s^* ^^^ 
heavy gale from the N.N. W., with a tremendous sea, they were Fishermen 
riding at anchor about six miles to the S. E. of the « Lemon and ^" ^'^^^ 
Ower ** light-ship in the North Sea, when they descried the sation for the 
schooner reaching in under close-reefed sails ; that in about half- ^j^^ ^iL» 
an hour they observed a large flag flying in her topmast rigging, thej ciearlj 
but that the wind and sea wei^e so heavy that they dared not f^ei^ master 
set sail and proceed to her ; that at 3 o'clock she had reached ^eir intention 
within the stream, and to the leeward of their lugger, but owing i^eir seryices 
to the wind and tide being adverse could not fetch her; that the are accepted. 

o Tender of 

crew of the schooner waved and shouted to them, that they sol. oTermled, 
could not hear what was said, but observing the crew working f^if J^f^J|*"* 
at the pumps, they, with great difficulty, hove in their anchor, because it 
set their close-reefed foresail, and bore down towards the g]j^^„> affid^ 
schooner, over which the sea was making a fair breach ; that ^its that they 
her crew informed them in broken English that she was very go^i 
leaky, and that they had lost themselves, and wanted them to go on Pleading 
board ; that^ after some time, three of them succeeded with great 
difficulty, and at the risk of their lives, in jumping for the 
schooner^s quarter and getting on board ; that at such time she 
had lost several stanchions and bulwarks on the starboard side, 
and one stanchion and part of the bulwark on the larboard, and 
had one foot and a half of water in the pump well ; that her 
foretopmast staysail was split, and the main boom (which had 
been broken) was so badly warped, that the mfunsail could not 
be set until she got into smooth water ; that her master was 

and labour, not a mere calculation principle, — to encourage ^terprise, 

of hours, though Ume is undoubted! J rewatd exertion, and to be liberal 

an ingredient; but there are yarioua in all that is due to the general in- 

facts for consideration, — the state of terests of commerce, and the ge- 

the weather, the degree of damage neral benefit of owners and under- 

and danger as to the ship and cargo, writers, even though the reward 

the risk and peril of the salvors, Uie may fall upon an individual owner 

ti me emplojed, the value of the wiui some severity." Sir John Ni- 

property ; and, when all these are cAoS, 3 Hagg. Adm. Rep. 204. 
considered, Uiere is still another 

c 2 
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1853. ignorant of his position, and informed them that he thought be 
rp^ was on the Well Bank, which was about 30 miles to the north- 
• Hbowio." ward ; that the master and crew soon went below, leaving her 
^''"^"^' in charge of the salvors, one of whom took the helm, while the 
other two worked at the pump throughout the night ; that their 
lugger kept close ahead of the schooner, and at night hoisted 
their light as a beacon to her; that the wind continued to blow 
a heavy gale, and the sea frequently broke completely over the 
schooner ; that soon after midnight they called up her nuister 
and crew to assist in veering her, which they did, and then again 
went to rest, and remained below till half past four A» M. of the 
9th ; that they (the salvors) beat the schooner through Pakefield 
Gat, where she was boarded by a Trinity House pilot ; Hiat 
about two P.M. of the same day she was brought to anchor close 
to Lowestoft harbour. The act further allied Aat^ unless 
thus assisted, the schooner would have drifted upon some of the 
shoals to leeward, the master being quite ignorant of his posi- 
tion ; and that^ by reason of the said services, the lugger did 
not reach her fishing ground until the night of the 11th, having 
lost the fishing on the two previous nights ; and that the average 
profit from fishing on the said ground, made on the said two 
nights by luggers of the same burthen as the ^' Ramona," was 
60h or thereabouts for each night. 

The answer on the part of the owners of the ^'Hedwig** 
admitting to some extent their damaged state, alleged that^ as 
she was approaching the English coast, her master, seeing a 
fishing boat about two miles off, hoisted a flag as a signal for a 
pihty and about an hour afterwards, upon the " Samona" coming 
alongside, hailed her, and requested one of her hands to come 
on board to pilot his schooner inside the banks to Yarmouth or 
Lowestoft ; that the only flag hoisted on board the schooner 
was hobted at her foretopmast head, and not in her riggings 
and was the usual signal for a pilot and nothing more; that 
there was no waving nor shouting to the smacksmen, to whom 
no one spoke but the master of the schooner, who merely asked 
them to send a man on board to pilot her; that immediately 
upon the three smacksmen boarding her, he told them that he 
should employ one man only as a pilot, and that he required no 
other assistance whatever ; that he insisted upon two of the men 
returning to their own vessel, and was only induced to allow 
them to remain on board the schooner upon their assurmg him, 
as they did, that it would make no difference in the expense^ 
and that the expense, which could be settled by the consul and 
gentlemen on shore, would not be much ; that he pever for a 
minute gave up the charge of his vessel to any person save to 
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hi8 mate ; that some of the crew never left the deck ; that the 
regular watches on deck were kept as usual until the schooner 
got into smooth water at noon of the following day ; that none 
of the smacksmen worked throughout the night; but they 
sometimes persisted in working at the pumps^ in spite of the 
master's orders that they should not touch them; that they 
occasionally pushed away the crew, and took forcible possession 
of the pumps ; that soon after the men boarded the schooner^ 
her master, noticing that the lugger was following, asked one of 
them why she was so doing ; to which he replied, that there was 
too much wind for them to lay out their nets to fish, and that 
they were going into port ; that two of the said men also stated 
to the same effect to the mate of the schooner. 

The answer further denied specifically most of the allegations 
made on behalf of the salvors. 

The reply on behalf of the salvors, and the rejoinder on the 
part of the owners, consisting chiefly of reciprocal denials, raised 
no further issue of importance. 

Dr. Haggard and Dr. Jenner appeared for the salvors ; Dr. 
Addams and Dr. Robinson for the owners. 


1853. 


Tbb 
"HBDTaa." 

FkadingM, 


Dr. Lushington. In this case a tender of 30^ has been 
made, and of course, in order to form an opinion whether that 
is a sufficient tender or not, the Court is bound to look at and 
to consider all the circumstances of the case, as they appear in 
evidence ; and, as usual, it is not a very easy matter to ascer- 
tain the truth, where the statements on each side are so very 
conflicting. I think, on the present occasion, the difficulty is in 
some degree enhanced by circumstances to which I am about 
to advert. 

It appears that the value of this vessel is 860/., and the ser- 
vice, whatever may be its nature, lasted about twenty- four 
hours. In cases of this kind the Court is in the constant habit 
of looking to the protest, but always with doubt and hesitation 
as to what consequences are fairly to be drawn from it, because 
it frequently happens that its contents depend much upon the 
notary public who draws it, whether he extracts all the neces* 
sary facts ; in short, whether it be a perfect or an imperfect 
document. Upon the present occasion the protest is as full as 
is necessary for the purpose ; but when the Court was about to 
consider it as a fair statement of the whole case, it was met 
with this most unexpected obstacle — that it is denied by the 
master and the mate that it is a true protest. The master and 
mate swear, in their affidavit, that they well understand sea 

terms and general ordinary conversation in the English lan- 

c 3 


Judgment 
AprU 29. 


The "protest" 
is always an 
important do- 
coment It is 
the duty of the 
notary pnhlie 
who draws it 
to make it a 
perfect one. 
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1853. gUAge ; and I sopposei upon the fiuth of that, thejr make their 
Tm protest in the English language ; not, so fiir as appears, by in- 
'^Hedwio." terpretation. In the affidavit exonerating themselves, or 
Judgment attempting so to do, from certain statements therein contained, 
they say that, from inadvertence and mistake, that is, firom 
their partial or imperfect knowledge, according to their own 
words, of the English language, certun words have been onutted 
of great importance. This statement is in no degree confirmed 
by the notary public, who ought to take care that there is no 
mistake in the protest, and that the whole instrument is under- 
stood. K he does not see that it is understood he deserts the 
duty of the office which he is sworn to perform, and instead of 
assisting the Court, necessarily leads it into doubt and difficulty. 
However, for very many purposes, I think myself fully justified 
in relying on "this protest as containing a fair statement of the 
case. 

It states the damage which was done to this vesseL '' On 
Monday, the 4th of October, the top-gallant sul was split. On 
Thursday, the 7th, the wind had shifted to N. W. Appearers* 
said vessel shipped a heavy sea, which broke seven stanchions on 
the starboard side, and stove in and carried away all the bulwarks 
from the bows to the mainmast, knocking down and disabling 
two of appearers' crew ; and large quantities of water having 
washed down the hatchways, it was necessary to set the pumps 
on, and keep them constantly going." It states further that, 
'' about half-past six o'clock p. m. of the same day, appearera 
shipped another heavy sea on the larboard side, which broke 
one stanchion and carried away a portion of the bulwarks, and 
stove in the upper streak of one of the small boats on the deck, 
again shipping.at the same time large quantities of water down the 
hatchways, it being still necessary to keep the pumps constantly 
at work.** They further say *' that the pumps were so kept 
constantly at work till about 4 o'clock the next day, the 8th, 
when they observed a fishing-boat, and hoisted a flag to the 
foretopmast for a pilot ; that, about an hour afterwards, the fish- 
ing-boat came alongside, the wind blowing a gale from N. W. 
and N. That appearers hailed them ; that they wanted one 
man to pilot the vessel. These are the facts stated in the 

Report of the protest. 

fore S^re-^^ There is another document to which the Court always looks 

ceiTer of droits, when it is produced for its consideration, namely, the report of 

haportant do- the ikcts taken before the receiver of droits. On this occasion 

cument, thg Court is placed in this predicament : two copies of it differ 

should there- *. .i t • . i . « • 

fore be care- one from the other ; m one respect not material, m another it 
'^heco^ies '"*g'^* ^ ^^ ^^T considerable importance. The omission as to 

trrect 
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one is, as to the statement " as far forward as the mainmast" i853. 
We all know that in cases of this kind the variation of a few ^^ 
words will alter the whole sense^ meaning, and effect And ''HBDwia** 
agwij in a subsequent part, where they state " they would leave Judgment 
that to the consul on shore." The other copy of the report 
before the receiver has no such words. 

I mention this, because, though it cannot seriously affect the 
judgment of the Court, yet it is absolutely necessary that some- 
thing should be done to prevent it in future. I intend to direct 
the registrar to send the two copies to Messrs. Gowing and Son, 
and request them to certify to the Court which is the true copy, 
and also, if it is in their power, why there is any variation be- 
tween them. If there be any good at all in the fFreck and 
Sahage Act; if it does not do more mischief than service, it 
is in taking these reports recenti facto ; and if taken with great 
care and with perfect impartiality, I apprehend they would be 
of considerable use in assisting the Court to come to a right 
conclusion. The Court has seen some so concise that they have 
been of great assistance ; others are so loose that it is impossible 
they can assist it 

Now the vessel having sustained damage, and two of the crew Gaidance to a 
having received considerable injury, a signal was hoisted ; and, ac- P not^fo^I 
cordingly, the rule which I laid down upon a former occasion (a), bat mJo^^ 
I hold it to be a signal for as^tance, and not for a pilot But rendei«d\^'^ 
again what was the nature of this case ? Was it a case in which jp^ the osoal 
the words ** pilotage " or '' pilot " could with safety and pro- age^ground. 
priety be applied ? Why, the vessel was thirty-five miles out at 
sea. There are no pilots to be found there ; that is out of pilotage 
ground altogether. It is true the vessel might require nothing 
but to be conducted to a place of safety ; but that is not pilotage9 
it is salvage assistance. 

Then in looking to it as a case of salvage, of course I come to 
consider the value of the services rendered. I do not appre- 
hend that the vessel was in imminent danger ; and, according to 
the statement of the salvors, as to the wind, it never could have 
brought her on the English coast. They say it blew a gale 
from the N. N. W. till twelve o'clock, when it veered and came 
back to N. N. E. So far as* the Court can form an opinion, there 
was no possibility of the vessel coming on any coast The Court 

(£i) In the case of the ** Felix^ the vessel wants it ; but where the 
Aprd 4., the Court said, *' I haye yessel is not in a damaged state, and 
determined to decide these questions a pilot only is wanted, I shall con- 
in this way, — if Uie vessel is in a strue it to be a signal for a pilot 
damaged state I shall determine that That seems consistent with prob- 
it is a signal for assistance, because ability.** 

c 4 
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will be governed by the valae of the eervioes rendered, and not 
bj an ingredient unported into this case, viz. the alleged loss of the 
salvors. I think that the service rendered was of a salvage nar 
tiire, deserving a fitting reward, for the use of the vessel herself, 
and for the detention of the crew ; but, if it be attempted, as 
has been done in this case, to saj *' we could have got in the 
herring fishery,** the enormous sums which are stated in these 
affidavits, then I repeat what I said on a former occanon (a), no 
such sums ought to be awarded, unless there was a full state- 
ment made to the foreign master, proved to my satisfiustion, that, 
if the case came here, the demand would be to the immense ex- 
tent made on the present occasion. I shall entirely reject from 
my mind all these six affidavita, as to the alleged value of the 
service; and, not only because it would be a fraud on the 
foreign master to have efiected the service without such disclo- 
sure, but also for another reason. I find it stated by the salvors 
that there was a heavy gale blowing the whole time. I find that 
when the service commenced they were at anchor ; and I do not 
believe, that, if their affidavit be true, that they would have fished 
at alL Still I am of opinion that this was a service entitled to 
be rewarded by a larger sum than the SOL tendered. Leaving 
out of consideration all the supposed gain in the herring fishery, 
the judgment of the Court will be to overrule the tender, and 
give the sum of SOL But when I see it sworn by the salvors 
themselves in their own affidavit, that 80/. was ofiered, and they 
refused it, I shall give them no costs, more especially when I 
look to the pretended value of the herring fishery. The next 
time salvors come before me with statements as to the i>erring 
fishery I think they will have reason to remember it. 

Proctors, for the salvors, Jenner; for the owners. Deacon, 


(a) In the ^'Nicolai HeinricK 
17 Jur. 330., "The Court has to 
consider what has been the loss 
which the salyors have experienced 
in deserting their occupation of 
fishinff and rendering this service. 
This latter circumstance is one to 
be treated with some tenderness, but 
the principle of taking into account 
the loss toe/ hare sustained is not 
to be carried too far. I entirely 
agree with an observation made by 
counsel on that point, that if the 
representation of the salvors as to 
the great loss thej have suffered is 
true, considering the services the/ 
were called upon to render, they 
ought not to have taken charge of 
the vessel without having stated to 


the captain the sum they would ask. 
I wish it to be distinctly understood, 
as these cases seem to be multiply- 
ing, that if persons engaged in fishing 
are employed in a service of this 
description, which is not really im- 
portant, and afterwards think they 
can induce the Court to give them 
any possible amount of profit which 
they think they might have ac- 

auired, they had better go on with 
le latter and not afford their sei^ 
vices. In cases of imminent danger, 
whatever amount of nin they would 
have acquired by fishing would un> 
doubtedly be taken into consider- 
ation, but not in cases such as that 
now before me." 
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THE « HOUTHANDEL.*' 

1 HIS was a suit for salvage, promoted by the masters, owners, 
and crews of the carrier cutter '^ Elizabeth/ and the three fish- 
ing smacks '' Ann and Francis,** *^ Elizabeth," and ** Britannia," 
agamst the " Houthandel," a Dutch galliot, of 138 tons burthen, 
valued with her cargo at 700/. It appeared that she was on a 
voyage from Christiansand, in Norway, to Harlingen, in Hol- 
land, laden with timber ; when, upon the 7th October last, she 
met with a severe gale, and was struck by a heavy sea, which 
broke and partly unshipped her rudder, and caused other con- 
siderable damage. About 7 a. m. on the following morning, 
when about thirty-five or forty miles from the Texel, she made 
signals of distress to the vessels proceeding in the cause. They 
took her in tow, and brought her safely to anchor at Lowes- 
toft, about 2 P.M. of the 10th October. 

The service was not denied ; but on the part of the Dutch 
owners it was alleged, tliat the salvors had agreed with the 
master of the " Houthandel " to tow her to the Texel ; that they 
intimidated her crew into leaving her, and that they had other- 
wise misconducted themselves by wasting and pilfering her 
stores. These averments were denied by the salvors, who further 
alleged in reply, that it would have been extremely dangerous to 
proceed to the Texel at that time. 

Dr. Haggard and Dr. Jcnner appeared for the salvors ; Dr. 
Bayford for the owners of the galliot. 

DRa LusHiNGTON. This is an application for a salvage re- 
ward, made on behalf of the owners, masters, and crews of four 
fishing smacks, amounting altogether in tonnage to 233 tons, 
with thirty-five men. They allege that they performed certain 
services to this vessel, which was in distress, and, therefore, claim 
to be rewarded. 

The '^ Houthandel " was on a voyage from Christiansand to 
Harlingen ; and I will first take the general representation of 
the salvors, and see how far it is supported by fact; and then, 
whether the defence of the owners is sufficiently or to any ex- 
tent made out The salvors represent that this vessel was at the 
time they saw her in a state of considerable distress. I think 
that that is a point which is not in any degree disputed in this 
case ; because the Court was, and very properly so, referred to 
the protest made by the master — a protest which neither was 
nor could be contradicted in the facts which it contains. It ap- 
pears that, on the day before that on which the salvors came on 
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board the vessel, a heavy sea struck her, and broke and partly 
unshipped the rudder. It is not necessary to go through the 
protest. It is stated that the vessel was driving at the mercy of 
the gale ; that she was in an unmanageable state ; and that they 
hoisted a flag for assistance. They state, moreover, that when 
the flag was hoisted she was then quite in an unmanageable state ; 
not that she had been so previously, but was so at that very 
period. In the first instance one of the salvors, according to 
their own statement, goes for the purpose of rendering assistance 
to this vessel, and a conversation takes place ; but, from the state 
of the wind, or some other cause, there was not a dear under- 
standing between the parties as to what was intended. The 
first salvor takes the vessel in tow; and a short time afterwards 
the tow-rope was cut adrifL That proves to my mind that 
the master intended to be carried to the Tezel, and finding 
they were taking her to the west instead of to the south-east 
he was dissatisfied, and cut the rope. But this does not show in 
any degree that this was the apprehension or the intention of 
the original salvors, if I may so call them, because, from the very 
moment the rope was put on board the '* Houthandel," they 
directed their attention to the English, not the Dutch coast. 
About this time the three other smacks came up, and then tiie 
vessel is boarded by some of the persons ; and, according to the 
statement of the salvors, the master and crew were so much 
alarmed, that they determined to quit the vessel, and carry away 
all their things. Whether they were instigated to the act, or 
whether they did it of their own accord, is a matter that may 
admit of considerable discussion ; but the fact that they did quit 
the vessel, and go in separate divisions on board the three smacks, 
is undoubted. Immediately after that the vessel is taken in 
tow, and conducted across the Nortii Sea to the port of 
Lowestoft. 

The salvors say they sre entitled to be rewarded upon several 
grounds. First, for having rescued the vessel, which, they say, 
was in considerable peril, and would have been lost but for 
them ; secondly, that being engaged in carrying ice to a laige 
number of vessels occupied in fishing, they made a great sacrifice, 
and lost a considerable pecuniary amount for the purpose of 
rendering this assistance. 

Now, what is the answer on the part of the owners ? They 
do not deny the condition of the vessel ; they do not deny the 
necessity for assistance ; they do not deny that assistance was 
successfully rendered ; but they set up as a defence, not merely 
that this vessel ought to have been carried to the Texel, but 
they say that there was an engagement to that effect. I am 
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very dearly of opinion that there is no adequate proof of any such 1853. 
engagement having been entered into. Then the question arises, thb 
whether it was the duty of the salvors to take the vessel to the ^ HouTHAir* 
Texely or whether they have discharged all which the law could Tu^Lm^L 
require of them in carrying her to Lowestoft ? 

I entirely agree in all that has been cited by Dr. Bayard Mron bound 
from the case of the **Duhe of Manehetter^ (a), that wherever ^^*^iai^ 
salvors undertake to perform a service, it is their duty to show performing the 
adequate skill in performing it, so as to bring it to the best ter- h^^^^idJr- 
mination ; but that case appears to me to be as little applicable ^*^^^ 
to the present as can well be conceived. The *' Duke of Man' 
Chester^ was taken in tow by the steamer ** Cdpeland,'' which 
might, with ordinary care, have prevented her getting upon 
Sandwich Flats. My judgment was affirmed by the Privy Coun- 
cil (6), and to the principle contained in it I am anxious to ad- 
here ; but I must not extend that principle to the present case, 
which appears to differ from it so essentially. How does the 
case stand ? It is agreed that the Texel was a lee shore, but, on 
the other hand, the wind was favourable to conduct the '' Hout- 
handel" to it. It depends upon a variety of circumstances, 
upon which I am not competent to form an opinion, as to whether 
the vessel could have been carried to tiie Texel or not. When 
the case was first brought to my notice, tiiis very point sug- 
gested itself to me, and I thought it right to mention it at the 
time, but neither party applied for the attendance of Trinity RoleiMpeeting 
masters, (c) The general rule on which I act is, that if botii ^•rfS®?^^*** 

masten. 

(a\ 4 Notes of Cases, 575. which has been put, namely, the 
1^3 Sheriby t. Hihbej% 5 Notes case where the Court is assisted by 
of Cases, 470. Trinity masters, is either correct in 
(c) The practice of the Court of point of fact or apposite to the 
Admiralty m obtaining the skilled question; because I never "yet pro- 
assistance in court of the Trinit/ nounced a single decree, when Xwas 
masters, and out of court of the assisted by Trmity masters, in which 
registrar and merchants, has such I was not perfectly convinced that 
peculiar advantages, that it is worth the advice tney gave me was correct ; 
considering the principle upon which and if I had entertained a contrary 
the Court proceeds. It is stated by opinion, notwithstanding all their 
Dr. Luihingttm^ in the ^ Alfred^ 7 nautical skill and ezpenenee, lam 
Notes of Ca. 354. : ^ With regard to clearlj of opinion, havmff deliberated 
the principle upon which tiie Court much on that question, wat it would 
must proceed, 1 cannot quite ac- be my duty to pronounce such con- 
cede to the arguments of counsel in trary opimon. The custom of the 
support of the report I apprehend Court, m asking the opinion of the 
that, however incompetent 1 may be Trinity masters, is to request^ them 
to discharge the dutj devolving on to state their reasons and their ez- 
me, vet it is a part of mj duty, of planations, and if these explanations 
whicn I am not entiUed to divest are not satisfactory to the Court it 
myself, to form my own opinion upon does not take them ; and the Court 
the evidence laia before me, as to never allows persons, perhaps inex- 
whether the items objected to have perienced in the admmistration of 
or have not been properly disallowed, justice, to raise inferences from a 
I do not think that the instance supposed state of facts which does 
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it is sufficient 


parties ask for Trinity mastersi I accede to the proposition; 
where one party only asks for them I read the papers and exer- 
cise my own judgment as to whether they shall attend; but 
where neither party prays them, I rarely direct them to be called 
in. So it is in the present case, which I must now decide to the 
best of my own unaided judgment. Now, it has been alleged that 
the salvors ought to show that they have CQnducted themselves 
according the safest mode of navigation ; but I am of opinion* 

for salvors to ^^^^ ^ ^^^ brought the vessel in safety to Lowestoft, and the 
show they have objection is that they ought to have gone to another port, it 
T^Bd to^a^ ^^^^ ^^ those who raise the objection to prove by adequate tesli- 
place of safety, mony, to the satisfacti<m of the Court, that it is right. Jnimd 
lies on the ob- f^ci^f I am bound to believe on the credit of these persons, 
^h^S*^"*^* skilled as they are in navigation, that Lowestoft was as safe a 
-wereimskiifbL port as the vessel could be conducted to. 
Semble, that But there is another question behind. I am by no means 

iKianirto^^t ^^^^ ^^' ^^ ^^ ^^^^ possible for the salvors to carry this vessel 
of their way to to the Texel, and diat they had sufficient knowledge of the sands, 
the duties as- they were bound to go out of their way to do it. I think I must 

dismiss that question altogether. 

There is another point in the case to which I will advert, and 
that b, the alleged charge that the crew had been induced, by the 
representations of the salvors, to leave this vessel. It is almost 
impossible, amidst the contradictory evidence which appears in 
this case, to be able to say with confidence where the balance 
lies, and I must take the fact alone. I do not mean to say that 
the masters of the smacks conspired with their crews to induce 
the master and crew of the '' Houthandel " to abandon the ves- 
sel ; but it sometimes does happen that salvors are rather prone 
to induce a master and crew to leave a vessel, because it looks 
better, when they come into Court, to have a case where the 
master and crew have despaired so nmch of saving their ship 
that they have quitted it, while others saved it. I see nothing 
on the present occasion to justify the crew in having so done, 
but I am not satisfied that there was any conspiracy to induce 


sifted may 
name. 


Dot appear in the cause. It fortu- 
nately nas happened that, in but very 
few instances, has there been a differ- 
ence of opinion between myself and 
the Trinity masters, and in no case 
whatever have I pronounced any 
judgment except it was my own. 

Upon the present occasion the 
Court undoubtedly is disposed, in 
the first instance, to receive the re- 
port of the registrar and merchants 
with the strongest desire to believe 
that it is one correctly made, be- 


cause the Coiu*t has from experience 
well known the pains, 'and labour, 
and judgment bestowed on these 
reports, which are very seldom ob* 
jected to, and which I believe hare 
given the greatest satisfaction to the 
public at large. But when a case 
IS broueht before me, and I have 
the evidence before me, if my judg- 
ment should differ from that of the 
registrar and merchants, I^have no 
otEer alternative than to follow the 
dictates of my own mind.** 
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them to do it. In my final judgment^ I shall not rely on the 1853. 
abandonment as an ingredient in the case, proving that there ^^ 
was greater danger and risk than has been allowed on the part " Houtslak- 
of the owners. _ 

I must also refer to the charge which has been preferred of -^ . ' 

pilfering, of destroying the stores, consuming and making away yage seirice, 
with them. Such a charge as this must always be most dis- ^^^ ^^t 
tinctly proved. Where salvors are on board a vessel for the to an adequate 
purpose of rendering her assistance, nobody can doubt that j^theship'a 
they are entitled to consume all that is necessary of the stores stores, 
for the purpose of maintaining themselves in the dischaige of 
that duty ; and really, if there be some waste under circum- 
stances of this kind, it is impossible for the Court to look into 
minutiie or to rely upon it When such a charge is set up by 
owners, by way of defence to a demand for salvage, it must be 
recollected that those who bring it have a great interest in sup- 
porting it. It appears to me that the charge is in no degree 
substantiated. 

All that remains for the Court to do is to allot that sum of 
money which it thinks right and fit to give to the salvors. The 
whole value of the property is but 7002. For some reason, I 
cannot tell why, the action has been entered for no less than 
60021 ; and, what is worse, bail has been taken for that sum. The 
-salvors could by no possibility have conceived that they would 
be entitled to that amount under any circumstances. With re^ Compensation 
gard to the damage done to the hawser, and the loss of the ice, 
I mean to take that into consideration in the sum which I shall 
allot, which is 120/. 

Proctor for the salvors, Jenner; for the owner. Deacon. 


for loss of ice. 


. . _ Pberogativb* 

BROWNE AND THOMAS v. THOMAS. Oodbt or 

OANTEBBUaT. 

1 HIS was a 1)usines8 of proving, in solemn form of law, the Rerocation of 
kst will of George Thomas, late of Old Broad Street, in the ^^^ ^ ~^«^ 

o ' Queot mar* 

city of London, and of Woodside Lodge, Upper Norwood, riage.— Keia; a 
deceased, bearing date 14th June, 1852, promoted by John ^^.^^^^ 
Browne and Elizabeth Thomas, widow, the relict of the deceased, generally, in 
the executors named in tbe said will, against Henry Thomas, th^^^j^enof 
the brother and next of kin. the other party 

In the will the testator did not describe Elizabeth Thomas **^^^^' 
^» his wife ; but he gave her a legacy in these words : ^' I hereby 
give and bequeath to Elizabeth Thomas, of Woodside Lodge, 
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Weston Hill, Upper Norwood, all the furniture, plate, linen, 
jewellery, musical instruments, wine and spirits, belonging to me, 
now in the house we oocupj (namely, Woodside Lodge, afore- 
said), or may be in the house we are residing in at the time of 
my decease:'* and further bequeathed her two-thirds of the 
residue, and nominated her executrix. 

The will was propounded by the executors in an all^ation, 
merely pleading the due execution of the will, and the appoint- 
ment of John Browne and Elizabeth Thomas his wife, ex- 
ecutors. 

A responsive allegation was then brought in on behalf of 
Henry Thomas, the brother, pleading as follows : — 

First Article. That George Thomas the deceased, in this 
cause, at the time of the execution of the will propounded 
in this cause, to wit, on the 14th June, 1852, was single and 
unmarried. 

Second Article. That on a day subsequently to the siud 
14th day of June, 1852, but the time more particularly the 
party proponent is unable to set forth, the said deceased duly 
and legally intermarried with Elizabeth Thomas, nominated and 
appointed an executrix in the said will, and one of the parties 
in this suit, whose maiden name the party proponent is unable 
to set forth. 

Dr. Haggard and Dr. Twiss now opposed the admission of 
this all^ation. It was desirable to take the opinion of the 
Court upon the proper mode of pleading revocation by mar- 
riage under the 18tb section of the Wills Act, as this appeared 
to be the first case of the kind. The present allegation is far 
too general. The party should have made some investigations 
before opposing a wilL He raises a point of law that this will 
is revoked by a subsequent marriage, and yet pleads no parti- 
culars of such marriage, not even its time or place, or the 
name of the lady. In fact it is nothing more than a *' fishing** 
allegation to obtain the answers of Mrs. Thomas as to the fact 
of marriage. Parties who rely on a fact of marriage to revoke 
a will, ought to be prepared to plead and prove some particulars 
respecting it. This allegatioQ is merely a mode of asking 
a question, not pleading a fact 

Dr. Jennet, in support of the allegation, was not heard. 


JutlgmenU 


Sib John Dodson. I have no hesitation in admitting this 
allegation. It has been objected that the sole object of the 
party is to obtdn the answers of Mrs. Thomas. But I ap- 
prehend parties have always a right to get an answer upon 
oath. There is nothmg in this case to form an exception. 
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Two executors were appointed in the will propounded in this 
cause, one of whom is Elizabeth Thomas. A condidit has been 
given in on behalf of these two executors. On behalf of the 
brother of the deceased an allegation is brought in pleading 
that, subsequent to the date of the will propounded, the de- 
ceased intermarried with Elizabeth Thomas, the executrix. It 
does not deny the execution of the will, but pleads that it has 
been revoked and nullified by a particular fact. That fact is 
peculiarly within the knowledge of the executrix ; for she must 
know whether or not she was married to the deceased since the 
14th of June, 1852 ; and I am clearly of opinion that the party 
is entitled to her answers upon that point, and therefore admit 
the allegation. 

Proctors for the executors, J. K. and G* Burcheft ; for the 
brother, Gltnnie. 


1853. 
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« THE PANTHER." 

X HIS was a suit for damage, by plea and proofs, promoted by 
the '* New Union," a schooner of 162 tons burthen, against the 
'' Panther," a steamship of 292 tons, belonging tb the General 

Steam Navigation Company. The schooner was bound from 
London to Beesheer, in the Persian Gulf, with a general cargo 
of merchandise ; the steamer was bound from Ostend to London 
with a general cargo, and about twenty passengers. The loss 
sustained by the schooner was estimated at about 18,00021 

The libel on behalf of the schooner pleaded in substance, that, 
alK)ut six o^clock A. M. of the 18th of December last, she was in 
midchannel, and about a mile above the Nore light, on the lar- 
board tack, heading E. S. E. with the wind from N. by E. and 
the morning clear ; that while the crew were setting the reefed 
mainsail, the pilot, who was on the port bow, and the master, 
vrho was at the wheel, observed the two paddle-box lights of the 
steamer, distant about a mile, a little on the starboard bow, and 
rapidly approaching ; that by order of the pilot the helm of the 
schooner was immediately put hard-a-port, and was so kept 
until after the collision; that she thereupon fell off several 
points ; that the pilot loudly hailed the steamer to port her helm, 
but no notice thereof was taken by those on board ; that shortly 
afterwards the^steamer, without altering her course, ran stem on 
with full speed into the schooner, cutting her down below the 
water's edge, &c. ; thai the pilot, master, and crew thereupon 
got on board the steamer ; that within a minute or two after the 


Hiou Court 
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A Tessel is not 
barred of her 
remedy in a 
case of colli- 
sion, by the ' 
mere fact of 
her having 
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1853. ooUision the Bteamer backed dear of the Bchooner, and a boat 
Xhb having been lowered, the maeter, pilot, three of the schooner^s 
« Pamtheb." crew, and two of the steamers, boarded the schooner and found 
^'***'^' six feet water in her hold ; that she was thereupon towed by the 
steamer to Shoeburyness, on the coast of Essex, where, being 
nearly full of water, she grounded on the sand, &c. ; that the 
collision and the damage consequent thereon are imputable 
Molely to those on board the steamship ^ Panther,** to wit» from the 
want of a good look out or otherwise on board that yessel ; that 
the same were not owing to any misconduct of any description on 
the part of those on board the schooner, " New Union ; ^ that &c. 
The allegation on behalf of the owners of the '< Panther'' 
pleaded in substance, that about a quarter past, five, the wind 
blowing very heavy from N.W., and the morning extremely 
dark, she passed about half a mile to the northward of the Nore 
light and proceeded up the river, her course then bemg about 
N.W. by W. half W. ; that when about three miles above the 
Nore light, at about a quarter before six o'clock, the schooner, 
'< New Union " was seen from her distant about half a mile, and 
about two points on her starboard bow, ranning down with the 
wind (which still blew strong from about N.W.) free on her 
larboard quarter, and the tide then about half an hour ebb, and 
still well open on the steamship's starboard bow ; that had the 
two vessels continued such their courses no collision could have oc^ 
curred, but that when within about three or four ship's lengths 
from the steamship^ the helm of the schooner was put hard-a*port, 
which brought her athwart the tide, and right across the track 
and bows of the steamship ; that the helm of the steamship 
was thereupon immediately also put hard-fr-port, and the en- 
gines stopped and reversed by direction of her commander ; thai, 
notwithstanding, the schooner almost immediately, with her lar- 
board quarter near the main chains, came into contact with the 
stem of the steamship (although her engines at such time had 
made three or four revolutions astern) with such force that, &c. ; 
that at such time there was a good look-out kept on board the 
steamship by the watch, and there were three lights exhibited 
in exact accordance with the orders of the commissioners for 
executing the office of lord high admiral, made in pursuance 
of the provisions of 14 & 15 Vict c. 79. s. 26. ; ihat at such 
time the schooner did not, as required by the said orders, show 
a bright light, or any light, in any position that could be seen by 
those on board the steamship ; and that the collision was oeea* 
sioned by her non-observance of the said orders, and is not in any 
sort or degree imputable to the steamship, or to any one on board 
her, but that the same is imputable solely to those on board the 
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schooner, to wit, for their non-observanoe of the said orders, and 
for their unskilfulness and unseamanlike conduct in putting her 
helm hard to port, and thereby bringing her right across the 
track and bows of the steam-ship when within three ship's 
lengths of her, and which if they had not done, from the then 
relative positions of the two yessels, no collision would or could 
have occurred. 

Dr. Hagard and Dr. TwUm were heard for the " New Union,'* 
Dr. Addams and Dr. Robinson for the '' Panther." 


IS5S. 


Thjb 
•* Pahthkb.** 

Statement 


Db. Lushinoton, addressing the Elder Brethren. Gentle- 
men, the action in this case has been entered at a very large 
amount, and though I would fain hope that the loss has in some 
degree been exaggerated, yet there is no doubt that, upon 
whomsoever it may fall, it will be exceedingly heavy. 

Now, I think it is essential that we should, in the considera- 
tion of this case, keep the merits or demerits of the two vessels 
as distinct as possible. The statement of the " New Union" is, 
that the collision took place about six o'clock on the morning of 
the I8th December, in mid-channel, about a mile above the 
Nore light ship, and that her course was K S.E., and the wind 
N. and by E. The '^ Panther " represents the wind to have 
been N. W. There is a great difference as to the quarter from 
which it was blowing; but whether that is of the slightest 
importance in this case is a matter for your consideration. It 
appears that the tide was at that time about half an hour's ebb. 
The *' New Union " had on board a regular Trinity House 
pilot. There is a difference between the parties as to the 
precise state of the weather : the one represents it as a dark 
morning, the other as dear. But I apprehend we may take it 
to have been an ordinary morning at that season of the year. 
The ** New Union " goes on to state that the steamer was seen 
about a mile a-head on the starboard bow, and the steamer says 
that she saw the schooner two points on her starboard bow. 
The " New Union " states that she immediately ported her helm 
and fell off several points, but the steamer keeping her course 
ran into her, and struck her on her port beam. It is admitted 
on all hands, that, previous to the collision, all the crew of the 
** New Union," with the exception of the cook, were employed 
in reefing the mainsail, that the pilot was on the look-out, and 
the master was at the helm* 

The defence is to the following effect : that the wind was 
from the N. W., and that the course of the steamer was N. W. 
by W. ^ W., and that the coUisiou took place by reason of the 
schooner having ported her helm. They would not have touched 

E. & A. — ^VOL. 1. D 
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IMS. each other if they had kept their courses* It is alleged that the 

•P^, steamer having observed that the schooner had ported her helm, 

••Pahthbe." then, and not before, also ported her helm. Then it is averred 

iTiMMiny iiji. that no light was shown on board the schooner, which is an 

admitted fact. 

Now let us consider a little what is the law applicable to 
tins question, as now laid down by the act of Parliament, 14 & 15 
14 ft 15 Viet Vict C.79., because, whatever doubts may have existed previously, 
c 79. ■. 27. ^^^^ j^^ myg^ Y^ obeyed. The 27th section enacts that, " when- 
ever any vessel proceeding in one direction meets a vessel pro- 
ceeding in another direction, and the master, or other person 
having charge of either such vessel, perceives that if both vessels 
continue their respective courses, they will pass so near as to 
involve any risk of a collision, he shall put the helm of his vessel 
to port, so as to pass on the port side of the other vessel.'' In 
order to call for the fulfilment of this rule, both vessels must be 
in that situation, that, if they continue their respective courscB, 
If there be the they will pass SO near as to involve a risk of collision. If there 
habUi^^^T ^ *°y probability whatsoever of a collision, then it is the duty of 
collision, it if each vessel (a) to put her helm to port It appears that the schooner 

Sitb Tenels to ^^ P"^ '^®^ '^^^^ *^ P^^* » *^°^ ^® htixe to consider whether the cir- 
put the helm to cumstances were such as to bring the steamer within the rule. 
^ But there is another question arising out of a part of the act 

which applies to a steamer only, and in considering this, gentle- 
men, you will bear in mind that the " Panther,** previous to the 
collision, was about mid-channeL The words of the act are, — 
In a riTer or " And the master of any steam-vessel navigating any river or 
"^L^^***"" narrow channel shall keep, as far as is practicable, to that side 
most keep as of the fairway or mid-channel thereof which lies on the star- 
Sbi? to that**' board side of such vessel } and if the master or other person having 
side of the charge of any steam<*ves8el, neglect to observe these regulations 
which u^ on ^r either of them, he shall, for every such offence, be liable to 
the starboard a penalty.'* Consequently, you will have to consider whether 

the steamer, at this time, ought not to have been further on the 
north or Essex shore. 

The question then will be, first, whether the steamer was 
to blame for not keeping closer to the Essex shore ; secondly, 
whether she ought not to have ported her helm as soon as she 
saw the schooner ; and thirdly, whether, if she had so ported her 
helm, the collision would have taken place, it being certain that 
the schooner did port her helm. The master of the steamer 

(d) This must be taken with the was an absurd constniction of the act 

quabfication, ^' due regard being had, to contend that, in order to avoid a 

as respects sailing vessels, to the collision, a vessel close hauled on the 

keepinjT each vessel under com- starboard tack should port her helm 

mand;^* for in the '^Betsey/* 8th instead of keeping her course. 
July, 1853, Dr. Lushington said it 
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says that it would inevitably have taken place ; but that is a 1858. 
matter of opinion, not of fact You will also have to consider, tS""^ 
the shortest distance at which the steamer is represented to "Pantsbb." 
have first seen the schooner being half a mile ; whether, if she had J?*^""/^?^ 
then ported her helm, she would not have avoided the collision, the duty of a 
With regard to the schooner, it is an admitted fact that she ^^ S/^^^ 
did not show a light when she saw the steamer; and it is prescribed by 
abundantly clear to my mind that the rule to do so was under J^n^barred of 
the circumstances binding upon her. But what is the con- recoYerynnleM 
struction to be put on the act of Parliament upon this point ? ^^ooed^in* 
This question of law it is my duty to decide. The 28th section Mhole or in 
is in these words : '^ If in any case of a collision between two S^ec/of Uuu 
or more vessels it appear that such collision was occasioned by ^^Kr- 
the non-observance of either of the foregoing rules, with respect 
to the passing of steamers or the exhibition of lights, the owners 
of the vessel by which any such rule has been infringed shall 
not be entitled to recover any recompense whatever.*' 

A case was cited at the bar in which Chief Baron Pollock (a) 
said truly, that at common law this made no alteration from the 
old law. I am not inclined in the slightest degree to differ from 
the construction which he has put upon the act. He said that 
if the neglect of the rule was the occasion or cause of the 
collision, in whole or in part, there could be no recovery. Ac* 
cordingly, the question which I put to you is, whether you are 
of opinion that the collision was occasioned, either in whole or 
in part, by the schooner omitting to show a light. It is neces* 
sary for us to be rather particular in affixing a meaning to the 
word ** occasion." It has been averred by the *' Panther" that 
the collision was occasioned by the non-observance of the order 
as to a light ; but, with respect to evidence on that subject, 
there is next to none, and you will have to consider whether, in 
point of fact, the absence of a light altogether did occasion this 
collision, or whether it did not take place solely and entirely in 
consequence of the steamer not porting her helm, provided that 
she ought to have adopted that measure* 

In order that we may not leave any point untouched which is 
important in the case, I mean to request your opinion upon this 
last question, whether the collision was occasioned solely by the 
fault of the "Panther" in not immediately porting her helm 
when she saw the schooner half a mile off. There is one other 
matter which I think it right to mention. Was there a proper 
look out on board the schooner ? It is unquestionably true that 
the only look out was the pilot ; but the question is, whether 


(a) MorrUonr. The Oenercd Steam NenrigaHon Co. 1 Com. L. Rep. 66. 
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185d. there was a suflScient look out to ascertain that a vessel was 
" coming in time to avoid it? 

The Court and the Elder Brethren having retired for oon- 
saltation, on their return. 


The 


Ophkiimof 


MojfU. 


Dr. Lushington said. The first question which I addressed 
to the Trinity Masters was in these words : — " Ought not the 
steamer to have ported her helm as soon as she saw the schooner?'* 
The answer is, ^* She ought.^ Secondly, *' If the steamer had 
ported her helm as soon as she saw the schooner half a mile off, 
-would the collision have taken place, it being certain that the 
schooner did port her helm?** Answer, '^ Certainly not." Thirdly, 
■'Was the collision occasioned, in whole or in part, by the 
schooner omitting to show a light ?** Answer, " Certainly not ; 
for, according to the statement of the steamer herself, she saw 
the schooner in ample time to have avoided the collision, had 
she immediately ported." Fourthly, ''Was there a sufficient 
look-out on board the schooner?*' Answer, "Under the cir- 
cumstances the look-out was sufficient ; the steamer was seen in 
time, and proper measures were pursued in time.** Fifthly 
and lastly, " Was the collision occasioned solely by the fault of 
the ' Panther' in not immediately porting her helm, when she 
saw the schooner half a mile off? ** Answer, " Yes.'* 

I pronounce against the " Panther." 

Proctor for the " New Union," F.. Clarksan ; for the ** Pan- 
ther," J?. Toller. 


BjauCovwt 
or 

AD]fniAI«TT. 


"SEGREDO,** OTHERWISE "ELIZA CORNISH.*' 


1 HIS was a cause of possession instituted by Mr. Philip 
Jime 2. & 18. Henry Dean, of Liverpool, shipowner, under the following cir- 
iag^a m5£ cumstances, as stated in the proceedings. The act on petition 

owner at JUrer- 

pool, having been taken by alleged pirates, and re-captnred by one of her Majesty's ships of irar 
after her master had been killed, was placed in charge of a master of the royal navy to bring to 
Liverpool Haying suffered considerable damage, he pat into the island of rayal, and petitioaei 
the director of the customs for an official survey. Thr^e were made. The report was to the effect 
that the ship could be repaired for about 3002L The master being dissatisfied, obtained a private 
surrey, which resulted in a report that tiie ship was unseaworthy, and should be condemned. The 
director of the customs then, on the petition of the master, decreed the sale of the ship by public 
auction, and gave official notice thereof, according to the custom of the place. She was purd^siaed 
by a Portuguese merchant, who immediately repaired her, and sent her with a cargo to BriatoU 
where she was arreted by the original owner in a cause of possession. -^^e^/, I. The master had 
the authority of an ordinary master, and no more. 2. The validity of the sale roust be tried by 
the law maritime. 3. By the law maritime, as well as by the law of England, the sale of a ship 
by a msster, though bonajide^ can be justified only by urgent necessity. 4. With respect to ships, 
the lex loci contractus cannot prevail if opposed to the law maritime. 5. The circnmstanccs of 
the case do not show an argent necessity for the sale ; and, 6. The sale was invalid, and the ship 
must be restored to the original owner with costs. 
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on behalf of Mr. Dean in substance alleged tlmt this vessel^ 
a brigantine of about 160 tons burthen, then belonging to Mr. 
Dean, sailed from Liverpool on the 5 th of May, 1850, under 
the command of John Talbot, her master, laden with a cargo of 
coals and other merchandise, bound on a voyage to Valparaiso 
and Panama ; thai she safely arrived at these places and dis-* 
charged her cargo ; thatf after having made some intermediate 
voyages, and having been thoroughly caulked and repaired at 
Valparaiso, she sailed thence for Liverpool on 7th of November, 
1851, with a general cargo, and a quantity of specie and silver 
ore on board ; thati having from bad weather sprung the fore- 
topmast, she was on the 1st December following, in order to 
repair her damages, brought to an* anchor at Sandy Point (in 
the Straits of Magellan) a convict settlement of the Chilian 
government, and that whilst there, an insurrection having 
broken out, she was seized by the insurgent soldiers of the said 
government, who immediately shot her master and supercargo ; 
that she subsequently proceeded to sea with a number of the 
said insurgent soldiers on board, and whilst at sea was taken 
possession of by her Majesty's steam- vessel of war '^ Virago" (a); 
that Commander Stewart, the commanding officer of the 
'^ Virago,'' having put Mr. Bawden, the master of her Majesty's 
ship '' Dflodalus," and several seamen in her Majesty's service 
on board the sidd brigantine to assist her crew to take her 
to Liverpool, she, on or about the 10th of March, 1852, 
sailed for Liverpool where she never arrived ; that in the month 
of December last she arrived in the port of Bristol with a cargo 
of oranges from the Azores, and was there discovered by P. 
H. Dean (her sole owner), though she was entered, not by her 
lawful name as the *^ Eliza Cornish," but by the Portuguese 
name of the '^ Segredo ;" that she was thereupon arrested in a 
cause of possession. 

The prayer was, that the judge would decree the possession 
of the said brigantine, her tackle, apparel, and furniture, to 
the said J. P. Dean, with costs. 

The answer not denying theformer part of the act, in substance 
pleaded ^^ that in the month of March, 1852, the said brigantine 
was, by the said William Houston Stewart, Esq., acting under the 
sanction and by authority of Bear- Admiral Fairfax Thoreaby, 
conunander-in-chief of her Majesty's ships on the Pacific station 
(and not of his own authority merely) placed under the charge 
and command of Charles Bawden, a master in the royal navy. 


1853. 


** SVORKDO," 

9lkeru>i9e 

COBNISK** 

StaiemenL 


(a) Two other Baits arising out ing in the Admiralty Court, and 

of this transaction, one for bounty wul shortly be reported, 
tlie other for sdivagey are now pend- 
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who accordingly, on the 10th of the eaid month, set sail in her 
for Liyerpool, haybg with him B. F. Broadrick^ mate» &c. ; 
that, by virtue of this appointment, the said Charles Bawden had 
full authority, as master of the said brigantine, to act in all things 
to the best of his judgment for the benefit of the owner, and 
of all parties concerned ; that the said brigantine having suffered 
severely in a storm and hurricane, Mr. Bawden was compelled, 
on the 23rd of April, to put into Monte Video for repairs, which 
were effected at an expense of 87521 ; thai he again sailed for 
Liverpool on the 25th of June ; that on the 15th of August 
following, when they were in latitude 36'' 1' north, and lon^- 
tude 32"^ 46^ west, running E. N. E. with much swell from the 
N. W., but little or no wind, the vessel rolling very violently 
and the crew being engaged in sending down the royal and 
top-galLint yards and fore-top gallant mast, the fore-topmast 
of the said brigantine broke short off at the cap, and caused 
very considerable damage ; that eventually the wreck got under 
the bow and rendered the brigantine unmanageable, and threat- 
ened to beat a hole in her bottom ; that for these reasons, and 
because it was found impossible to save any portions of the gear, 
from the great weight under water, it became necessary to cut 
everything away ; that in consequence thereof Mr. C. Bawden 
was compelled to put into Fayal at the port of Horta, in which 
island, being the nearest accessible port, he arrived on the 19th 
of August ; at which time the brigantine had lost, &a, and so 
much damage had been done to her ropes and shrouds, that she 
required a complete refit in that particular; that her hull 
was in a leaky state, and a considerable portion of her timber 
and planking was rotten and worm-eaten, owing to age and 
long service, particularly about the bends and counter, and as 
well below as above the copper ; that she was totally unfit and 
unsafe to proceed in her voyage without a complete repair of 
the hull, as well as a refitting of her masts and rigging ; that 
in consequence of such unseaworthiness of the said brigantine, 
the said C. Bawden, with the assistance of John S. Minchin^ 
Esquire, her Majesty's vice-consul at Fayal, applied to the custom 
house authorities, and particularly to Don Joao de Carvalhal 
Noronba e Frias, the director of the custom house at the sud 
port of Horta, to have a proper survey made of the ship, with 
the view of ascertaining her real condition ; that accordingly 
three several surveys were made by the ofiicial persons con- 
nected with the said custom house ; that the said C. Bawden, 
for further satisfaction in that behalf, also caused a survey of 
the said brigantine to be made by Francis Langlois, Francis M. 
Gardner, and Elisha C. Jenney, master mariners, Hugh Tre- 
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goning, a caulker in her Majesty's service* and Thomas Vinmar, 

a carpenter, who reported that, &c., and recommended that 

she should be discharged to ascertain more fuUj her condition ; 

that the cargo having been discharged, the said brigantine was, 

at the request of the said C. Bawden, again ezammed by Caleb 

Spooner, junior, Owen B, Higgins, master mariners, and AIex« 

ander Monison, ship's carpenter, who reported that, &c. &c. j 

and that, considering the lateness of the season, together with 

the cost of spars, suls, cordage, and other things required, they 

were forced to say that she should be condemned as unseaworthy* 

The answer further pleaded ihat, from the state in which the 

brigantine then was, the sum that must have been expended on 

her repairs and in finding her with the tackle, apparel, and 

furniture that would have been required to refit her for sea 

in a proper manner, according to the rate of charges prevalent 

at Fayal, toould Iiave greatly exceeded her value when so refitted; 

that the port or harbour of Horta, where the brigantine was 

then lying (and which is the only convenient or commodious 

port in the said island or its vicinity) is so much exposed to 

gales from the S. and S.E., durbg which vessels are frequently 

driven on shore and lost, that it would have been unsafe to have 

left her at anchor there in her then disabled state at so advanced 

a period of the year; that there were no means of placing 

her in dock or otherwise securing her in safety ; that there is 

no steam or other regular communication between the said 

island and this country ; that Mr. C. Bawden being satisfied 

of the unseaworthiness of the said ship determined, with the 

advice and concurrence of the said B. F. Broadrick, H. C. 

Sedmond, and J. W. Smith (a), as also with the concur- 

rence of John S. Minchin, H. M.'s vice-consul at Fayal, to 

have her condemned and sold for the benefit of the owners, as 

usual in the like cases, and accordingly again applied to the 

custom house authorities on the subject, when such his appli* 

cation was acceded to, and the said brigantine was thereupon, 

by the said Don Joao de Carvalhal Noronha e Frias, the di* 

rector of the said ctistom house, directed to be sold, and in 

consequence thereof was afterwards sold by public auction at the 

custom house, with her tackle, apparel, and furniture, in 

several lots, to wit, on the 14th and 15th September, and 

realised in the whole, after deducting the expense of advertising 

and commission, a sum equal to 185/. 4^. lid. or thereabouts; 

that the said director of the custom house at Horta was and is 

empowered by his office, and by the laws and customs of Portugal 


1S53. 

otherwiM0 
*" Eliza 

CORMUH.** 

Staiemtnt. 


(a) The origbal mate of the vessel when she left England. 
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1853. as received in the said island of Faj/al, to proceed in the manner 
before mentioned to the survey and sale of any ship or vessel 
entering the said port, whether Portuguctfe or of any other 


n 


CoM^L** nation considered or represented to him by the i)erson in 
SiatemenL charge thereof to be unseaworthy ; that the proceedings taken 
in the case of the said brigantine were in all respects agreeable 
to the laws and customs of the said island of Fayal ; that due 
and public notice of the intended sale thereof was given in the 
manner customary in the like cases, previous to such itale taking 
place ; that such sale was conducted by the official auctioneer 
employed by the said custom house, and that such the con- 
demnation and sale of the said ship nas in all respects an honest 
and bo7tdJide transaction, determined upon and executed solely 
for the benefit of the parties interested in the ownership thereof, 
and of no other persons whomsoever ; that at such sale Roberto 
Augusto do Mesquita Henriques became the purchaser of the 
hull and of portions of the tackle, apparel, and furniture thereof, 
and duly paid for the ssime, whereby he became tlte true, lawful, 
and sole owner of the said brigantine^ and of tlie portions of her 
tackle, apparel, and furniture so purchased; theU possession 
thereof was thereupon given to him, and that by the laws and 
customs of Portugal which prevail in the said island, he thereby 
became the lawful possessor of the said ship ; that immediately 
thereafter he proceeded to rcfiair the damage she had sustained 
and to refit her for sea ; which, from his local knowledge and 
connexion?, he was enabled to do ac much less expens»e than 
would have been incurred by a stranger in efiecting similar 
repairs ; that in order thereto the said brigantine was, &c. Ike, 
and the total cost of such repidrs, and of the expenses incident 
to the re-equipment of the said ship, amounted to the sum of 
925/. and upwards; that the said brigantine having been so 
repaired and refitted, was chartered by the said Koberto Au- 
gusto de Mesquita Henriques to Frederick Dabney, of the said 
island of Fayal, merchant, for a voyage to England with fruit, 
and thence to Li9l>on, and accordingly sailed on the 10th 
November last bound for Bristol, at which port slie arrived on 
the 28th day of the said month ; tliat in the course of the voy- 
age she was still very leaky, and made from three and a half to 
five inches of water per hour; that whilst at Bristol further 
repairs were effected at an expense of 140/. or thereabouts ; tliat 
the said brigantine having taken on board a cargo of coals, Itad 
proceeded as for as the King's Road on her voyage to Lisbon, 
when she was arrested at the suit of J. P. Dean. 

The prayer was that the judge would decree a supersedeas to 
the warrant of arrest issued in this cause, dismiss the said 
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Roberto Augtisto de Meaquita Henriques^ and condemn Philip 
Heniy Dean in demurrage and costs. 

On belialf of ibe original owner^A reply was brought in to 
the effect that^ on the arrival of the brigantine at Fayal^ there 
vras yery little the matter with her, save that she had losc^ &c. 
&c. ; ihat her hull was sound and perfect, although a few planks 
above water may have been somewhat worm eaten, and a por- 
tion of her upper works wanted recaulking ; that the whole loss 
in spars and sails was entirely occasioned by* the mismanage- 
ment and want of skill and seamanship of Mr. Charles Bawden, 
ft master in the navy, who had been unnecessarily put into the 
command of the said barque by Commander Stewart to the 
exclusion of her mate John William Smith, who was fully com- 
petent and willing to have taken command of her and brought 
ber to Liverpool ; tUai the said Charles Bawden caused seyeral 
of her sails to be cut up to make bags to hold the silver ore, 
notwithstimding that Mr. Dubary, a merchant of the place, 
offered to find canvas ; that^ on the 4th September, the barque 
was surveyed by Jos^ Francisco de Silveira, a master mariner 
and pilot ; Adrian Jos£ Joaquim and Joao Menzies, carpenters ; 
and Bernado Antonio da Costa and Jo86 Garcia da Boza, 
caulkers ; whereby it appeared that her hull was In good con- 
dition, and that the whole sum required to be expended on her 
for shifting a few of the upper planks and recaulking her upper 
works, and for new spars, rigging, and sails, amounted to about 
3007. sterling, which amount Mr. John Lane, Lloyd's agent at 
Horta, offered to advance, but which the said Charles Bawden 
refused to permit him to do ; and instead thereof, without calling 
for the attendance of Lloyd's agents, or any of the aforesaid sur- 
veyors, obtained a private survey to be held on the said barque, 
aud procured her to be condemned^ and unthout any communt" 
cation with her owner in England, sold her for the sum of 
1852. As. \\d.\ that having so sold her, the said Charles Bawden, 
in conjunction with John S. Minchin, employed by the said 
Charles Bawden as mercantile agent in respect of the cargo of 
the said ship, made out an account of the port charges and dis- 
bursements in regard to the said ship, which, with the mer- 
cantile commission of the said John S. Minchin, amounted to 
the sum of 658/. 2;. \0d, ; that the said Charles Bawden there- 
upon opened one of the boxes of treasure, and took thereout the 
sum of 472/. 17^. ll#/., and also a further sum of 200/. (part of 
the said treasure), which sum remains to be accounted for ; and 
that the said Charles Bawden also claims a further large sum. 
The reply further expressly denied the expenditure of 925/. 
and 150/. by Mr. Henriques, in repairs ad pleaded in the answer ; 
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and then alleged^ thai it was not legally competent to the said 
Charles Bawden^ under the circumstances pre-aUeged, to have the 
said barque sold, and more especially without first communis 
eating with her owner at Liverpool (the distance from Fayal to 
Liverpool occupying a sailing vessel only fourteen or fifteen 
days); that the said sale was illegal; that the name of the said 
barque was improperly changed, and that she had thereby 
nearly escaped from Bristol ; and that the said barque, as she 
now lies at Bristol, is fully worth the sum of 14002. 

Dr. Haggard and Dr. Twiss aigued the case in behalf of the 
British owner ; Dr. Addams and Dr. Shrinks for the Portuguese 
purchaser* 


Jmdgmoit 
June 18. 


Dr. LuSHiNGTOK. As I understand that the ship which 
is the subject of the present litigation is still detained and 
bail has not been given, I have been very anxious to dispose of 
this case at as early a period as possible, at least at as early a 
period as would enable me to pay due consideration to several 
points of no small difficulty that have been raised in the dis- 
cussion in this case. I could have wished, indeed, to have more 
time and leisure, and to have placed in a much more lucid order 
the observations which I think it necessary to make ; but still it 
appeared to me better to omit any attempt of that kind rather 
than incur any further delay. 

The action brought is technically called a cause of possession ; 
but, in fact, the question for the Court to try and decide b, a 
question of title, to determine which of the parties litigant is 
entitled, not only to the possession of the ship, but to a full 
right of property in her. 

This question the Court has now ample authority and juris- 
diction to decide by virtue of the statute 3 & 4 Yict. (a) The 
limit of the jurisdiction of the Court of Admiralty in causes of 
possession antecedently to the passing of that statute, it would, 
in my judgment, be wholly impossible to define ; suffice it to say, 
that I think this suit is properly brought as a cause of posses- 
sion ; and that, in such case, the statute renders it my duty to 
decide upon the title to the ship. 

Perhaps it will be necessary, in the course of this judgment, 
to enter with particularity into consideration of some of the 
facts set forth in these proceedings ; but at present, in order to 


(a) 3 & 4 Vict. c. 65. s. 4. : << And 
be It enacted, that the said Court of 
Admiral tv shall hare jurisdiction to 
decide tin questions as to the title 
to or ownership of any ship or vessel, 
or the proceeds thereof remaining 


in the rej^trj, arismg in any cause 
of possession, salvage damage, wages, 
or bottomry, whica shall be insti- 
tuted in the said court after the 
passing of this act" 
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ascertain the questions to be determined in the cause, I think it 
would be most expedient to give only an outline of the case. 

This vessel was originallj a British yessel, and the property 
of a British merchant^ who has instituted the present proceed- 
ings. She was sent to the Pacific, and there occupied in voy* 
ages that I need not specify. Finally, on or about the 7th No- 
Tember, 1851, she was dispatched from Valparaiso to Liverpool 
with a very valuable freight of specie, silver, and some other 
merchandise. In the course of that voyage she was under the 
necessity of coming to anchor at Sandy Point in the Straits of 
Magellan, a convict settlement belonging to the Chilian govern- 
ment. There she was seized and taken possession of by an 
overpowering force. From that force (whether that force was 
deemed to be insurgents or pirates, I stop not to inquire) she 
was rescued by her Majesty^s ship " Virago," commanded by 
Captain Houston Stewart. I should observe, it appean> to me 
wholly immaterial for the purposes of this suit, whether the ship 
was rescued from insurgents or pirates. Before this rescue had 
occurred, the master, who is represented as supercargo and part 
owner, in some of the proceedbgs w«. murdered. 

Captain Stewart, under the orders of Admiral Thoresby,' who 
commanded upon that station, placed the vessel, which had been 
brought back to Valparaiso, under the command of Mr. Bawden, 
a master in the navy, with directions to take her to the port 
of Liverpool, whither she was originally destined. Mr. Bawden, 
with two or three petty officers and some seamen in her 
Majesty's service, together with the remaining part of the crew 
of the vessel, took charge of her, the mate and several of the 
crew still remaining on board lier, and the ship proceeded on 
her voyage. She proceeded on her voyage, as I understand the 
facts, with the same treasure with which she had been laden 
when she left Valparaiso originally, it having been rescued from 
the '^ Florida," an American vessel, also seized at Sandy Point 
under similar circumstances. 

In the prosecution of that voyage, in consequence of con- 
trary winds and tempestuous weather, the vessel was compelled 
to take shelter at Monte Video, where she arrived on the 23rd 
of April, 1852, and was detained till the 25th of June follow- 
ing ; and the repairs there done amounted, together with the 
expenses, to 87SL 

On the 25th day of June she left Monte Video for Liverpool, 
but having met again with bad weather and other accidents, she 
was com];>elled to make for the island of Fayal, and on or about 
the 19th of August came into the port of Horta. Mr. Bawden 
then adopted the following measures : He had surveys made of the 
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Bhip» and in his judgment it appeared inexpedient to repair her ; 
and according] J, with the consent of the superinteodant of the 
customs in that iskind, she was sold by public auction ; the cargo 
was transhipped, as I collect, into another vessel ; and after 
many disasters and another transhipment, finally reached Eng- 
land. This vessel, the ** Eliza Cornish," was repiured at consider- 
able expense by the purchaser at Fayal, and he sent her on a 
voyage to the port of Bristol, where she was arrested at the 
suit of her original owner, Mr. Dean ; and I have now to deter- 
mine whether Mr. Dean is entitled to have possession of her 
given by the Court, whether he is entitled to the property in 
her, or whether the sale at Horta was legal, and the Portuguese 
purchaser is entitled to hold her. 

Now I may here mention that there does not appear to have 
been produced, and for what reason I am imable to say, any 
bill of sale whatsoever. Of course this is the document that the 
Court naturally looks for in the first instance, it being the 
ordinary title by which any and every ship is sold which b sold. 
But I neither find any bill of sale properly so called, nor do I 
find any thing equivalent to it, or in lieu of it I am therefore 
left to conjecture what was the nature of the title purported to 
be ^ven by those who sold her. 

Now the above is a very imperfect outline, as I well know, 
of the history of this transaction ; but, as I mentioned at the 
outset, I abstain from going into greater detail at present, be- 
cause I must necessarily do so when certain particular questions 
arise hereafter. I think, however, what I have said is sufi&dent 
to lay the foundation for the following leading questions : — 

The first question which presents itself to my mind is. By 
what law is the Court to be governed in resolving the points 
submitted to its decision ? 

1st. Am I to take that which is sometimes called the general 
maritime law of all nations engaged in marine enterprises? 

2ndly. Am I to adopt the law of England, which may be 
different ? 

Or, 3rdly, Am I to be governed by the law prevailing at 
Fayal? 

Now these are questions which require great consideration, 
and respecting which the Court would be reluctant to lay down 
any rule or principle beyond that which is indispensably requi- 
site to the decision of the present point* It would be rash in- 
deed, if in matters of this "kind I were to endeavour to reconcile 
all the conflicting cases, and to extract out of them any general 
rule, when I find so many minds of great ability, talent, and 
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of the nature. -SEciisDo," 

The Court must ever bear in mind that this is a transaction otherwise 
taking place in a foreign country, and in which the interests of cohnuib.*' 
a foreign subject resident in that country are concerned ; but judgmmL 
the Court must also recollect that, in the same transactions, ai^ 
involved the interests of a British owner, and that the acts done 
were done by a British subject authorised in some way or other 
to govern and to dispose of the ship ; and that he was there not 
as a permanent resident, (I am speaking now of Mr. Bawden,) 
but an individual, by the accident of the wind and weather, 
compelled to put in for a temporary purpose. There is a wide 
distinction in contracts which arc entered into in a foreign 
country by a British subject resident there for a permanent 
purpose, and contracts entered into by a British subject acci- 
dentally entering it 

First, it strikes me that the law which I must seek to admmis- The Court 
ter, if I am able to discover it, is the law maritime ; a law which ^i^^ bj^he 
has been oflten adverted to by Lord Sioirell and by others, Uw mwriiime, 
whose lights I seek to guide me, but which has been defined by 
none. Perhaps it is not possible to define it with great accuracy^ 
because the law of almost every foreign country in some part 
difiers from that of other foreign countries. Still it is, an ex- 
presaon in common use, and I apprehend it is intended to con- 
vey the meaning, that it is the law which generally is practised 
by maritime nations. I think, therefore, this is the law which 
I must seek to discover, and I must not deviate therefrom by 
introdudng the English nranidpal law, unless I should happen nnlesi re- 
to be compelled to do so by virtue of statut<?s which of course it jS^cniar^"^ 
is my duty to obey ; because, if it seem fit to the legislature of stttates, 
this country to pass any act which is intended by it to bind 
foreigners, I, sitting here as judge in the Instance Court of 
Admiralty, am clearly bound to obey that statute, even though 
that statute law might not be consistent with the law maritime 
in any country where the transaction took place. I think, also, 
that I am equally prohibited from giving eifect to the law of the 
island of Fayal, unless it accords with the general maritime law ; 
or in other words, unless upon consideration of the peculiar or nnleu for 
circumstances of this case, I should be of opinion that the lex loci J^j, Uie'dr- 
eontracttu is a part of the general maritime law, or ought to be ^nwtance* of 
imported — here is another alternative of great importance, — kx loci con- 
or oueht to be imported for special reasons into this cause. ftracft« ought to 

^° , * , * , prevail. 

Now, without saying what the immediate effect would be, I j)jgtincti<ni to 
must again repeat what I said before. I ought to exercise great ^ observed in 
caution in defding with the interests of foreign persons, and not ^ °^ ^^ 
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« Storedo •• *^ which I have resorted for information, I regret to say this 

othenoiae distinction does not seem to have been always perceived, nor 

CouosB.*' Always kept in mind ; namely, in the judgments pronounced, 

Jttdgment . the learned judges have been considering the cases before them, 

the interests of ^^^ ^^^ °o^ recoUectcd, or at least not stated, with any dear- 

foreignere and jjess or precision, any difference which they might think existed 

Jects. between the administration of the law as related to foreigners, 

and the administration of the law as related to British subjects. 
That would appear especially so with respect to questions of 
bottomry and hypothecation. 

In the very commencement of Lord TtnierderCi work on 

shipping, to which I was referred in the course of the argument, 

the general law as to the sale of ships is fully discussed ; and I 

say the general law for this reason, because, without occupying 

time by reading that first chapter of Lord TenUrdenU work, it 

is perfectly manifest, from the whole of that chapter, that Lord 

Tenterden had in view the general maritime law, as well as the 

municipal law of this country. He refers to writers on the 

general maritime law, such as American and others, as well as 

he does to the authorities of our own courts of law. 

It 18 afirmciple Now, by the laws, I take it to be a principle quite incapable 

of the J*^ ™*j of beiQg disputed, that ships in genenJ cannot be sold save by 

as of (he law an instrument in writing; and it is equally dear that such in- 

thafnaasters strument in writing must proceed either horn the owners or 

haye no power some persons authorised tcact and acting as their agents, or else 

exMpt*ttnder ^7 ^^ decree of a competent court 

the most urgent Now, the master in general, as is admitted on all hands, has 
necessity. ^^ authority to sell the ship ; but whatever opinion may have 

been doubtfully expressed on the subject, (certainly there have 
been many opinions, going the length that the master under no 
circumstances whatsoever can sell,) it appears to me clear upon 
reason and authority, looking at what the law now is, that in 
case of necessity he must be invested with that authority and 
power with regard to the sale of British ships to British sub- 
jects. Lord Gifford in the case of Robertson v. Clarke (a), 
which is cited at large in Abbott on Shipping, laid down the 
law in as clear terms as I think it has been expressed by any 
other judge whatever, or any other authority. Now he expresses 
himself in these words : he says, *^ I agree that it is not suffi- 
cient to show that the sale was hcn&Jide, and for the benefit of 
all concerned, unless it be also shown that there was an urgent 
necessity for its being resorted to.** Lord Tenterden states, that 

(a) 1 Bing. 445. 
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the doctrine that neccssitj alone can justify the sale of a ship 
hy its master, and sustain the title of a purchaser from him, is 
in strict conformity with the laws of other maritime nations ; 
and that is a most important passage, because it shows therefore 
that, in this respect, that to which I am now adverting, the law 
laid down by the highest authority in this kingdom is precisely 
the same law as is laid down, generally speaking, by all other 
maritime states ; therefore the law of England and the great 
maritime law are in conformity with each other. Lord Tenter^ 
dm cites several authorities for this position, and many similar 
authorities might easily be added ; and especially there might be 
adaed many authorities from American writers and American 
reports. In the course of the argument counsel adverted to 
some which appear to have a clear bearing on the question5 
especially the case of the schooner ** Tilton '' (a), in which Mr. 
Justice Story delivered a very able and elaborate judgment. 
But it is unnecessary for me to do more than mention them. 

Now, there is not only the authority of Lord Gifford in the 
King^s Bench, but the position is laid down by Lord Tenterden 
himself. That decision of Robertson v. Clarke was in 1824, 
and Lord Tenterden published another edition subsequently to 
that ; therefore there is his own confirmation. It would only be 
a waste of time to cite further authorities. The doctrine is 
confirmed by Idle v. The Royal Exchange Assurance Co, (6), 
and confirmed by the last decision of all, Hunter v. Parker {c) : 
therefore it may be taken to be, beyond all doubt and question, 
the law of this country as well as the law maritime. There are 
oilier reasons why I do not enter into it more particularly, be- 
cause really, where a position is clear and supported by such 
authorities as I have stated, there is no necessity for it : there 
are other reasons, and among these, first, there is no authority to 
be cited against that doctrine ; secondly, that it would be in my 
judgment most dangerous, it would be most detrimental to the 
interests of shipowners all over the world, to confer on a master 
by law a discretionary power of parting with the property of his 
owners. 

I might enlarge very much on this subject, because I might 
enter into a consideration of how the matter would affect not 
merely the interests of owners, but the confusion it would create 


(6) The point of law was similar, 
but the circonutances different. The 
Court said, ** Prima facie the title 
was suspicious and infirm. It was 
a sale by a wreck commissioner, who 
immediately became a purchaser 
imder authoritj of a master, who 


also became a purchaser at the price 
given at the original sale.** 5 Ma* 
son's (Amer.) Rep. 496. 

(b) 8 Taunt 755., 3 B. & B. 
151. 

(c) 7 M. & W. 322. 
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issi. as to the bterests of the insurer and the insurecL That ia a 
matter of importanee to be conBidered, and, as it appears to me, 
nothing is more desirable to avoid than that those great interests 
bj which the mercantile navy are protected to the extent thej 
are by insurance, should be thrown into confusion, or weakened 
by the introduction of any different principle. 
No acAoitioB This being so, to render valid, therefore, the sale by a master, 
ifdepeo^* there must exist a necessity for that sale ; the sale, though band 
■poo the eir- /ide, and beneficial to the owners, will not avail without necessity. 
k pwticiiiar ^^^^ circumstances constitute necessity cannot with accuracy 
be defined. I might say what writers have strained hard ta 
arrive at something like a definition of what necessity is ; buf it 
ia quite obvious that necessity must depend on a combination of 
circumstances, which it is impossible to foresee, and impossible 
duly to estimate. In my judgment it would be more easy to 
state not what constitutes necessity, but under what circum- 
stances necessity cannot exist. If, for instance, the ship is 
capable of repur, and the master can raise money either on the 
bottomry of the ship or cargo, then I conceive no l^al necessity 
can exiat for sale. That^ I think, will be quite clear. 
Qaestionf finr Now, having thus far endeavoured to dear the way, I must 
^°^^^^Q^'* now address myself to the determination of two questions, but 
thority had rather different ; namely, first, the authority of Mr. Bawden to 

2. Wharneoes- ^^ ; and 2ndly, the existence of necessity which is alleged in 
*^^7^ *^® this case ; and Srdly, a point to which I have already adverted, 

3. Arethecir- whether, under the circumstances, I should be justified in this 
cttmstanees ^^^^^^ |q administering any law differinsr firom the ireneral mari« 

sncb as to in- o j d o 

dace an excep- time law ; or, to use another mode of expression, engrafting a 

J^eSlm\ri. peculiar exception upon it 

Smelaw? To proceed then to consider what authority there was in thia 

case for the sale, I must look to the position in which Mr. Baw- 
den was placed. For this purpose, I deem it unimportant whe^ 
ther the '^ Eliza Cornish** was rescued from insurgents or pirates ; 
for whatever may have been the proper description of those who 
forcibly took possession of the vessel, I do not conceive that 
any distinction can be drawn important to the result of this 
case out of that forcible and illegal possession. She was rightly 
rescued by her Majesty's ship '^Virago,'* and by the act of 
Captain Stewart, and the authority of Admiral Thoresby, X 
think the command of her was duly conferred on Mr. Bawden. 
I am of opinion that, looking at all the circumstiacea of this 
case, and considering the description of caigo that was on board 
her, that Captain Stewart may have been fuUy justified in en- 
trusting the command to Mr. Bawden, a mast^ in the navy, 
and in not allowing the mate to take the place of the deceased 


THE ECCLESIASTICAL AND ADMIRALTY REPORTS. 49 

master. It is true that, in ordinary cases, upon the death of a 1858. 
master, the first mate may succeed to the master, though we all « Seorbdo," 
know that very frequently, nay, I may say constantly, this ^f*?'"''** 
course is interrupted by the interference of agents, consuls, or Cobnuil*' 
other persons who claim to have interest in the cargo, and the Judgment 
circumstances of this case seem to me to have made it fit that 
Captain Stewart should exercise his own discretion in this 
respect 

I am of opinion, therefore, that Mr. Bawden was duly in- Mr. Bawden 
vested with all legal authority as master ; that he possessed the ^i<^ ^ ^^ 
same power over the ship that the former master himself if alive authority of an 
would have had ; but I cannot conceive upon what principles it ter, bat no 
could be contended that he poas€teed any other or greater power. ^^'^ 
It is indeed alleged, on behalf of the Portuguese owner, that, by 
virtue of this appointment, Mr. Bawden had full authority, as 
master of the ship, to act in all things — I believe I am citing 
the very words — ^* to the best of his judgment, for the benefit of 
the oveners, and all parties concerned.*' Now, that is the posi- 
tion laid down by the Portuguese owner, by virtue of his ap- 
pointment ; and if it be meant by this statement that Mr. Bawden 
had the same authority as an ordinary master, I concur ; if it be 
contended that he. had greater power and authority, then I can- 
not give my assent to the proposition, for I know of no rule, 
I know of no principle by which it can be maintained, that either 
Admiral Thoresby or Captain Stewart had or could acquire any 
right over this ship, which would enable them to delegate to 
their own appointee any greater power then belongs to an ordi- 
nary master, and certainly not what is contended for in the act 
on petition, an arbitrary power to dispose of the ship herself. 
Whether it be a case of salvage or not, I am not to inquire^ 
because, assuming it to be such, no right of sale was consequent 
on the right of claim for salvage. I conclude, therefore, this 
branch of the inquiry by repeating my opinion that Mr. Bawden, 
as relates to the sale of this ship, was an ordinary master, possess* 
ing the ordinary power and authority of master, and no more. 

I will now refer to the steps adopted in the island of Fayal, The cmmm- 
which appear to be as follows : — Mr. Bawden, on his arrival at Sel^^T^rM* 
the port of Horta, obtained the assistance of Mr. Minchin, her Ma- officialBQrrejt. 
jesty's vice-consul at that place ; and he applied to a person, who 
is denominated either the director or superintendent of the custom 
house, to have a proper survey of the vessel, and very fitting 
measures they were to be taken. Three several surveys were 
accordingly made, on the 21st and 24th of August^ and the 4th 
of September ; and they were made by persons connected with 
the custom house ; and to these surveys I must now direct my 
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attention. Thej are found annexed to the aflSdavit of Mr. 
Bawden, and In the document marked C. 

Now the first surrey, bearing date the 2l8t of August, does 
not represent the vessel to be unseaworthj ; but it merely states 
the loss which she had sustained with regard to the topmast and 
other matters : that I need not recapitulate ; and that she re- 
quired to be caulked, not making any water at anchor. That, 
I think, is the substance of that survey. Then the director of 
the custom house appears to have given an order that this sur- 
vey should be carried into effect by doing what was mentioned 
in the survey itself* 

However, this was not deemed satisfactory ; and the next 
survey, which we have on the petition of Mr. Bawden, takes 
place on the 24th of August ; and the surveyors there reported 
that they had newly examined the hull, and that they had found 
some worm holes which had been covered by the copper, and 
they directed that the vessel should be discharged. This survey, 
as well as the first, took place in the presence of Mr. Lane, who 
was agent for Lloyd's. 

Now the cargo having been taken out, and the vessel dis- 
charged, the third survey was made on the 4th September. 
Then, of course, there was ample opportunity for those who 
made the survey to ascertain the precise state and condition of 
the vessel, whether capable of repair or not, and what was the 
extent of the repairs to be done, and what would be the pro- 
bable amount of cost They report, amongst other tlungs, that 
the hull was in good repair, and she would be navigable whea 
certain repairs therein stated were done ; and the repairs there 
stated are estimated at about 300/. I believe I have stated ac- 
curately the summary of the contents of that survey. 

But the matter does not rest here. Mr. Bawden was dis- 
satisfied, and the course which he adopted I must now advert 
to. The proceeding taken by Mr. Bawden was not founded 
upon any further survey under the authority of the customs ; 
but he presents a petition, on or about September 10th, stating, 
for the reasons therein set forth, that he considered it, for the 
interest of all concerned, to sell the vessel, and he petitaona the 
director of the customs to give the necessary directions for the 
sale of her as customary ; the petition is granted ; the vessel is 
sold on the 14ih or 15th September; and, after deducting the 
expenses, realised about 18521 4«. lid. 

In considering this proceeding, by the director of the customs, 
the first observation that necessarily strikes one is, that the sale 
neither was nor could be justified by the official surveys already 
had, because these official surveys, so far from recommending 
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the sale, the purport of them is, that the vessel was repairable, 
and that at the expense of 300/. only. I mu$t observe I cannot 
but entertain some little hesitation as to the extent of con- 
sideration to be given to the proceedings of the superintendent 
of the customs who orders the surveys to be made ; orders the 
three first to be carried into execution in the way he has done ; 
and then, all of a sudden, without a fresh survey, upon the mere 
representation of persons acting for the master, gives up at once 
all he had previously determined, and orders the Vessel to be 
sold. It makes one distrust, like other courts, the proceedings 
by the commissioners of wrecks : it makes one distrust proceed- 
ings by superintendents of custom houses : it makes one distrust 
acting under the advice of such masters and persons of that 
description. 

Now, throughout all that proceeding, it is quite manifest that 
Mr. Bawden was in reality not governed by anything that was 
done at the custom house, not at all; it was form, a mere 
shadow ; it had no substance, no reality, because he had recourse 
to other advice. He had an examination made of the vessel in 
the first instance, on or about the 2 1st August, by persons on 
board her, who at that very early period signed the letter 
marked A., addressed by Mr. Bawden to Mr. Minchin, the 
British consul. That letter marked A. is to the following ef- 
fect : — " Sir, I have the honour to acquaint you, that on further 
examination of the hull of this vessel, and after trying the 
planking in several places, there was found a considerable por- 
tion of her timbers rotten and worm-eaten, particularly about 
the bends and counter, so much so that, after taking into con- 
sideration the expense and loss of time that would be incurred 
in refitting the vessel, together with the probability that the 
bottom would, on examination, prove worse than the upper por* 
tion of the hull ; taking also into consideration the lateness of 
the season by the time the defects could be completed, I am of 
opinion, with all my officers, and likewise Captain Langlois, 
passenger, that the ' Eliza Cornish ' is totally unfit and unsafe 
to proceed to England under sifbh circtunstances." So that, in 
fact, before the surveys were made, this gentleman had entirely 
made np his mind that the vessel was unfit to proceed to 
England at all. 

Then, again, about the 6th September, Mr. Bawden consults 

the masters of other vessels, together with the carpenter of a 

vessel called the " Peri," and these persons wrote the letters 

marked B. and C. The one is the 24th August, merely as to the 

vessel being discharged ; the other, which is marked C, is to the 

following effect: — "Agreeably to your request we have been 
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OD board the * Eliza Cornish/ and have examined her. We re- 
port as follows. The outside plank very much worm-eaten ; in 
fact> a perfect honeycomb. We shipped the copper, and found 
the plank as much worm-eaten as above it. Rudder-head sprung^ 
and otherwise bad> requiring a new one. Inside survey : the 
apron very rotten. The breast-hook requires fastening, and we 
think there is very little substance to fasten it to. We found 
the ceiling wet through, and by cutting it found it rotten, and 
timbers very much so ; and after considering the lateness of the 
season, together with the cost of spars, sails, cordage, and other 
things requured, we are forced to say that she should be con« 
demned as unseaworthy, and ever will be so.** 

Now it is upon tliis extra-official survey that Mr. Bawden 
thinks fit to act, and not upon the survey taken by persons ap- 
pointed by the officers at the head of the customs. 

There is another document marked D, signed by Mr. Spooner, 
the master of the *^ Sea Fox,'' in which he states his opinion. 
It is in the following words : — '' I havesent in the report of the 
survey, which you have received, which was impartial, in which 
we expressed our opinion freely ; in this I shall give my advice, if 
you think it worth the while to take it The brigantine, * Eliza 
Cornish,' the vessel in your charge, she is neither seaworthy, nor 
will she ever be. She could not be repaired in this port at any 
rate, as, by inspecting the outside plank, she must want a new 
bottom altogether ; in addition to the report I should say to you» 
that if they did not condemn the vessel on that report, I should 
advise you to abandon her at once, after taking out the cargo 
that remuns." 

I cannot help saying that, though it might be an instance of 
very laudable anxiety on the part of Mr. Bawdeato get the very 
best information he could as to the state and condition of his 
vessel, and as to the steps proper to be adopted, either for re- 
pairing her, or ^litfving her, what is called in this letter, con- 
demned; yet I think it must be apparent to all, that it is 
impossible to mix up these privfkte and public surveys together ; 
and least of all could it be contended that the course adopted by 
Mr. Bawden was justified by the surveys, or anything done by 
the order of the director of the custom house, except the order 
to sell, which was founded on the representation of Mr. Bawden 
himself. 

Now I cannot help thinking that the result of the conmder- 
ation of all this evidence is, there was, on the part of Mr. Bawden, 
H determination to sell this vessel, founded solely on private re- 
ports, which Mr. Bawden caused to be made, and not on the 
official reports. That Mr. Bawden acted according to the best 
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of hiB judgment for the benefit of all concerned, I do not doubt ; . ^^^^' . 
but that this vessel was capable of being repaired at Horta, «< Sbqrbdo/' 
though, perhaps, at a very considerable expense, is most abun- 'lijg^^ 
dantly clear; for she was repaired by the new purchaser, and Cormuh." 
she did reach this country as early as the 28th November in the Judgment. 
same year. The order for sale was dated on the 10th Sep- 
tember ; within little more than two months the vessel was re- 
paired, and she brings a cargo to the port of Bristol. 

I know it is sometimes contended that it is hardly fair to Thefi^otof 
judge by the effect of subsequent transactions, and I agree in ^^[^l^^^ili^n 
some measure with that argument; and if there had been any with the official 
real doubt existing as to the capability of the repair of the "^ 
vessel, L would not have rested on the mere fact that, subse- 
quently, she was repaired and came to this country. But there 
is, it appears to me, the fact of the capability of being repaired 
proved by her coming to this country, which is in unison with 
all the official reports that took place at FayaL It is in op- 
poution to the private reports, and the surveys taken by 
Mr. Bawden ; but it is in conformity with all that was intended 
to be done under the authorities in* the island of FayaL 

Now I must observe upon another thing ; the Court has no 
affidavit either from Mr. Minchin, the vice-consul, or from 
Mr. Lane, Lloyd's agent. This, I must say, is an absence of 
proof which there is great reason to complain of in this case. I 
must consider what these gentlemen did, and the course of 
conduct they pursued. It is a part of the important res gestm 
in this case, what those who had authority in the island of 
Fayal did or did not do ; therefore, though the means of forming 
an opinion on the evidence from which I am to judge are ex- 
ceedingly defective, yet I cannot avoid pursuing the investiga- 
tion. In a place like the island of Fayal, where there are 
many British marine, the person who represents her Majesty 
as consul or vice-consul is of course an important personage, to 
whom masters of ships might vefy properly revert in all cases 
of difficulty. Again, under similar circumstances, we all know 
there is no person whose advice is more to be relied upon in 
ordinary cases than that of Lloyd^s agent; because, fortunately, 
it BO happens there is hardly any port touched at in the world 
in which there is not an interest secured in this country. 

I think, however, that I have enough to form the following 
opinion; namely, that these proceedings did meet with the 
approbation of Mr. Minchin ; but there is no proof whatever 
that Lloyd's agent concurred in that opinion. It is stated that 
Lloyd's agent is far from approving ; it is pleaded that, so far 
from approving of these proceedings, he offered to advance the 
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requisite funds. A letter (a) has been annexed^ which, sup- 
posing it is evidence, establishes that fact I am inclined to 
come to the following conclusion with regard to that letter, it 
is admissible for certain purposes; but I am not satisfied that I 
can use that letter as legal evidence to prove that fact. I am 
not able to discover, with respect to that veiy difficult subject, 
what is, or what is not, evidence in correspondence of this de- 
scription which takes place abroad, or that any very definite 
principle can be laid down on the subject ; but it appears to me 
to be the safer course on the present occasion, not to consider 
that letter as any evidence of the fact, that Mr. Lane offered to 
advance the mone}. Suffice it then to assume, that the sale 
was made with the consent of Mr. Minchin, but not with the 
concurrence of Mr. Lane ; the rest must remain in the obscurity 
in which the parties have left it. 

I must now briefly advert to what was done. The vessel 
was refitted at an expense amounting, as stated at Fayal, to the 
sum of 929/. ;' but that included all the expenses incident to 
equipments, and I am by no means satisfied on the evidence 
before me, that the repairs necessary to be done to enable the 
ship to complete her voyage would have amounted to such a 
sum. I rely not entirely upon the estimate made by the 
survey, which was the sum of SOOL ; but suppose I add to it 
150/. or 200il It is scarcely possible to suppose, if this estimate 
was made by a person of any competency to perform that duty^ 
that he could be so mistaken as to estimate that at SOOL which 
would require 900/. It is also stated that a further expense 
was incurred at Bristol, amounting to 140^ This appears to 
me of no importance whatever in the solution of this case. 

Under these circumstances, assuming that the sale was band 
fidity assuming that it was advantageous to all concerned, which 
is a great proposition to assume, and I cannot by possibility say 
it is really true, for I cannot say how the interests of the under* 
writers would be affected, and they are persons concerned ; I 
cannot say what right the owners have to go against the under- 
writers, or what right they have to resbt ; but assuming, for 
the purpose of argument, that it was advantageous to all con- 
cerned, the question is, whether it was necessary ? The capa- 
bility of repairs being established, were there the means of 


(a) This letter, addressed by Mr. 
Lane, Lloyd's agent, to Thomas 
Court, Esq., of Liverpool, and dated 
Fayal, Sth Sept. lSfi2, was annexed 
to the affidavit of Mr. Dean, the 
original owner. This part of the 
affidavit ran thus, "This deponent 


says, in reference to such sale, this 
deponent annexes two letters marked 
A. and B., received at Liverpool 
from W. H. Lane, Lloyd's ag;ent.** 
At the hearing, Br. Adiamg objected 
to its reception. 
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paybg for that repur ? Of that there can be no doubt ; for to . ^^^' . 

say nothing of hypothecation, the cargo consisted of specie in «< Sbgredo," 

considerable part, and presented a fund ready at hand for the *u^^^ 

discharge of all repairs ; a fund which was actually employed for Cornish.** 

much less important purposes, namely, the payment of expenses Judgment 

incurred at FayaL Again, I say, without attempting to define 

what constitutes necessity, I cannot bring myself to entertain a 

shadow of doubt that where a ship Is capable of repair, and 

where means exist, by hypothecation or otherwise, of paying for 

those repairs, no necessity, in the legal sense of the term, can 

be said to exist If, then, necessity is an indispensable ingre* 

dient in a case of this description to warrant a sale, here it is 

not to be found, and, consequently, I am of opinion that, by the 

general maritime law, and the law of England, no legal transfer 

of the property in the ship took place by this sale, 

I have not quite finished my task, but I am approaching to U it valid by 
the conclusion of it. It remains to be considered whether I am ^yj^li^"" 
justified in engrafting any exception upon this law from a con- Fayil? and, if 
sideration of all the other facts appearing, in this case. It is ^p^rted 
contended, and very properly so, that this sale was legal accord- 1^«k? 
ing to the law prevailing in the island of Fayal, and that law is 
certified by two gentlemen said to be cognisant of it. 

Now the law said to prevail In this island is, that the com- The proof of 
missioners of the customs may sell the ship with the consent of ***? !*▼ w de- 
the master where it is not worth the expense of repairing and 
outfitting — I use the words — but there must first be surveys 
thereof. What is meant and intended by this afiSdavit ? This 
affidavit is in these words. I had better read it, for it is very 
important. After stating how well acquwited they are with 
the law, and the mercantile usage of the country, they state 
that, '* When a ship of any nation whatever arrives damaged in 
the ports of this island, and It appears to the master, or any 
other person having charge of the command, that she may not 
be in a navigable state, it is customary, and according to the 
laws of Portugal, for the master, or the person having charge 
of the command thereof, with the aid of his respective consul, 
vice-consul, or consular agent, to request the commissioner of 
the customs of this island to direct one or more surveys of 
such ship to be proceeded to; and after those surveys liave 
taken place, it Is likewise customary and lawful, and the laws 
of this country authorise the same, to sell the said ship when 
it is not worth the expense of repairing and outfit." 

Now this opinion certainly appears to me to be framed to 
meet the precise circumstances of this case, because it does not 
state the law in any ordinary form ; it states exactly what took 
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place to a certain extent in this very individual case ; viz. the 
master and other persons having charge of her may request the 
commissioner of customs to direct one or more surveys^ and 
then order her to be sold, which is exactly what took place on 
this occasion. In one particular I do not know that this is 
yery satisfiustory, because, for what purpose are these surveys 
had? These surveys, I apprehend, are for the purpose of 
guiding the discretion of the commissioner : it is perfectly use- 
less to have a survey, unless that survey is to have some opera- 
tion and effect on the mind of the person who is to act upon it, 
and who directs it. Now can it be said for a single moment 
that these surveys are to be mere matters of form, and the 
commissionbr is to decree a sale according to his mere will and 
pleasure ? Then must not the true meaning be that if, after 
these surveys have been taken, it is made plain to the judgment 
of the commissioner that the said ship is not worth the expense 
of repairing and outfit, he is then to sell ? Can any one say 
that this was the case after the surveys, when the surveys say 
that the vessel may be repiured, and that at the expense 
of 300i ? 

I have thought it right to make these observations on this 
certificate, which comes in these terms without authority of any 
kind or description except the opinion of these gentlemen. 

However, for the sake of completing the principle of law, I 
will take the fact to be that the survey was properly made, and 
that the order for the sale was derived from these surveys 
ordered by the director of the custom house ; and I will take it 
to be true that the ship was not worth the expense of repair and 
outfit ; and I will take the law to be as stated to be by these 
gentlemen, and then I come to the question at once. Am I at 
liberty to adopt this law as an exception to the general maritime 
law, a law which would sanction and render valid the sale of 
any British ship in a foreign port merely upon a conjecture and 
estimate whether the ship was worth the expense of repairing 
and outfit, and that too without calling in the aid of a court of 
justice, but merely through the executive power of an ofiicer 
in the customs? That such a law would be for the general 
convenience and advantage of all maritime nations, I am by 
no means inclined to admit; on the contrary, I am well satisfied 
that in principle and in practice, in practice too looking at this 
very case, it would be most injurious to the interests of all those 
concerned in commercial shipping, if I were to adopt any such 
principle ; and I feel equally assured that it would be equally 
inconsistent with the present maritime law of the civilised 
world. 
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But then am I to adopt such a rule on the principle of the 
lex hex contractus f In what way does the lex loci contractus in 
the case of the sale of a ship entitle itself to be so admitted ? 
If such general proposition could be entertained, the law relative 
to the sale of ships would be a law varying with the law of 
each individual country wherever the sale happened to take 
place; in fact, there would be no general maritime law at all, but 
a law to be inquired into in every case where the transfer took 
place in a foreign country. I should have one law to look for 
at Fayal, another in our own colonies, another in Demerara, 
another in Trinidad, another in French colonies, another in 
England. 

Now, I know of no right which the purchaser of a ship in a 
foreign country, such ship not belonging to a subject of that 
country, has to call for the interposition of the lex loci contractus, 
save indeed in one case only where the title is^tlerived from the 
decree of a competent court administering the law in its own 
jurisdiction, and by its decree conferring a title. Now, had the 
ship been purchased under the decree of a Court of Admiralty, 
directing her to be sold in a case within its jurisdiction, or the 
law of a court resembling our own Court of Exchequer, I 
should have hesitated long before I disputed that title. 

Now, a word on that subject It has been decided, as we all 
know in our courts, with regard to a British ship, if it should be 
condemned by a Court of Vice- Admiralty, that gives no title to 
the purchaser whatever. That is decided and fixed law. It is 
equally decided law in the courts of America, that a sale made 
in a case of a commissioner of wreck confers no title. A case (a) 
was cited at the bar in which a judgment to that effect was 
delivered by Mr. Justice Story, and a most admirable judgment 
it is ; it exhausts the whole subject. But when we speak of 
the decree of a Court of Admiralty, it is quite manifest, from a 
consideration of all the cases, that the reason why a decree of 
the Court of Admiralty bad not the effect of giving a title 
was from want of jurisdiction in the Admiralty Court to enter* 
tain the trial at all. Lord Ellenborough sa^s in his judgment in 
Iteidw, Darby {b), that he has made great inquiry: he says, he 
finds, though the practice has obtained in Vice- Admiralty Courts 
abroad of entertaining applications to examine whether a ship 
ought or ought not to be sold on account of damage for the 
benefit of all concerned ; though that practice has prevailed^ h^ 
states expressly that the result of his inquiry is^ that Vice- 
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(a) The schooner *«Tilton;** 5 Msson^s (Amer.) Bep. 465. 
[bS 10 East, 143. 
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Admiralty Courts have no such jurisdiction. I think the judg- 
ments of common law proceeding on that principle are to be 
maintained on the principle and no other, because I wish to 
guard myself against this — supposing there was a Court of 
Admiralty existing in a foreign country, which by the law of 
that foreign country had a jurisdiction to entertain questions of 
tins nature ; I wish it to be distinctly understood, that I do 
not, under circumstances of that kind, say I would not respect 
the title conferred by such a Court of Admiralty ; I do not say 
I would ; it is a point hereafter to be considered and weighed ; 
but I wish to guard myself against supposing that it does not 
give a title. I remember that, many years ago, when I argued 
upon the point in The Attorney- General v. Norstedt(a)f the 
great question at issue was, whether or not the decree of a 
Court of Admiralty proceeding in rem was not binding on 
all the world, and so that forfeiture to the Crown could not 
bar it? It was decided in the affirmative, and I think properly 
so ; therefore I wish it to be understood, that, in the event of 
a title being given by an Admiralty Court having jurisdiction, 
or a court of common law, I do not preclude myself from con- 
sidering that to be a valuable title. Agiun, I should consider 
this: supposing a vessel was sold by decree of the commis- 
sioners, or the Court of Exchequer, for forfeiture, that I should 
hold a good title, if such a case could occur. Supposing a 
vessel sold in a foreign country under the law prevailing in 
cases of insolvency or bankruptcy, I should hold that also to be 
a good sale. But I wish it to be understood that I go on the 
ground, that nothing short of that appears capable of justifying 
a sale and making good a title. 

Now having made these observations, there are very many 
other considerations which ought to be shortly adverted to, 
why I do not adopt that law. It is a general principle to 
which I give my unfeigned consent and approbation, that the 
lex loci contractus generally governs the validity of every con- 
tract. Its mode of execution may depend on the place where 
it is to be carried into effect ; but with respect to the validity 
of a contract itself, it is a principle adopted by all writers 
on the law of nations, almost without exception as a general 
principle, that the lex loci contractus ought to govern individual 
transactions./ 

But the question is. Whether the lex loci contractus is always 
applicable, or whether there are not certain exceptions to 
that rule, and whether this case does not form one of those 


(a) 3 Price, 97, 
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exceptions ; and without entering into it minutely, for it would 
occupy time, I will refer to a note to be found to the 286th 
sect of the last edition of Mr. Justice Story on the Conflict of 
Laws. Now that note refers to several authorities ; but there is 
a remarkable reference to a note which was written by Mr. 
Brodie, the very learned editor of Lord Stair't Institutes, in 
which this very point is discussed at considerable length, and 
he takes several distinctions, not having perhaps any parti- 
cular case in view. All these distinctions do not apply to a 
case so very peculiar as that now under discussion ; but there 
appear to me, according to his judgment, several reasons why 
the lex loci contractus is not always applicable. He says this : 
^'A distinction is ever to be attended to between the case 
of a party casually entering a foreign country and that of one 
who resides in it : and the distinction is particularly strong in 
regard to an individual who, as master, has the charge of a 
vessel in a foreign port." Then he states he is under these 
circumstances lijsely to be ignorant of the law of the country, 
and not to be too tenaciously bound. Then there is another 
distinction, and that by far the most important. ** The con« 
tract," says Mr. Brodje, '' in such cases is made with the ship- 
master, who acts as the implied mandatory of the owner ; and 
the effect of the transaction must greatly depend on the extent 
of his authority. Now it is ^true, that as a person who has 
been appointed to an office must be presumed to be invested 
with the usual powers, so restrictions upon the ordinary authority 
will not be effectual against another party who has not been 
apprised of them ; yet it will be observed, that, since it is the 
duty of those who deal with an agent to make themselves 
acquainted with the extent of his powers, whether expressed or 
fairly implied from his office, so the presumed mandate here 
must be measured, either by some general principle of rnari* 
time law, or by the law of the country to which the ship 
belongs. Such a general principle of maritime law would of 
itself, though in a different way, tend in my apprehension to 
exclude the lex loci; but there is no such universally received 
principle, and the more positive exclusion of the principle of 
the lex loci is the consequence ;" and then he goes on to state 
what the English law of hypothecation is, and how we should 
apply it. 

Now I believe that, if this case had come under the considera- 
tion of courts of common law instead of the Court of Admiralty, 
a great deal of the matter to which I have addressed myself 
would not have formed part of their consideration.. My con-^ 
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Tictaon IB, they would have looked to that very argument used 
by Mr. BrodUy namely, what authority had the master to sell? 
They would have argued with regard to a ship all over the 
world. What power has the master to sell ? They would have 
taken the extent of his power acoording to the definition of Lord 
TenterdeUf and beyond that they would not have gone. They 
would have said, a contract as to a ship is contrary to other con- 
tracts: ships go all over the world; with regard to them the 
law of our own country must be primarily looked for: they 
would have said, the law maritime, so far as regards them, 
must prevail. That is my conviction of the mode the question 
would have been dealt with. I am confirmed in this, by seeing 
that, in the ordinary cases on this subject, the fact of the sale 
taking place in a foreign country, to a foreign purchaser, never 
appears to have had any efiect on our judges ; for in the earliest 
case (a), that before Sir Matthew Hale, cited in Lord Tenterden^s 
book, he decided that the sale of a ship by the master did not 
convey the property to the buyer, although the sale was made 
in a foreign country, in a case of inevitable danger. The inci- 
dent of being in a foreign country forms a part of that judg- 
ment ; and in looking, as I have with some degree of care, to 
the various judgments whidi have taken place in dlfierent 
courts on the subject of title to ships, I do not see that the 
fact of sale being in a foreign country has ever induced 
our judges to form any different opinion from that which they 
would if it had taken place in a British colony, though I must 
say there is one case in which I find it relaxed. It was formerly 
the law, the law within the last forty years, that if a sale took 
place in a foreign country from a case of necessity, yet if the 
Registration Acts had not been complied with, that sale was 
void. That law was laid down by Lord EUefiborough in the 
Court of King's Bench, and, on the highest authority, has been 
relaxed. I should have held that I was doing an act of injus* 
tice if I had bound a foreign owner by all the technicalities of 
the Registration Acts. I should have good right to bind him by 
the general municipal law, so far as it was conformable to the 
general maritime law ; but I should have no right in a case of 
absolute necessity to bind him by the Registration Acts. I 
think, though it ought to be presumed that the purchaser should 
look at and inquire as to the authority the master possesses, the 
general authority, yet it never can be expected, with any show 
of justice or equity, that foreigners should, in a distant part of 


(a) Tremenheere v. TresilioHf 1 Sid. 452. 
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the world, be supposed to knew there were certain technicalities . ^^^^' , 
in the Registration Acts which would vitiate a sale otherwise <• Seobedo/' 
valid : let it be understood I speak of a case when it would be ^f^|^ 
otherwise valid. Cobmish.** 

Now there is another matler I will shortly advert to before 1 J^^^"^^' 
terminate this discussion, and that is, with reeard to cases of nor in ^« ^^^ 

, ^v ^. » ^ mindty Court 

hypothecation. in qaestions of 

Now I conceive that in cases of hypothecation the fair result hypothecttion. 
to be drawn is, that all our courts which have had to consider 
that subject have never deemed themselves bound by the law of 
the country where the bond was given. It is singular, seeing 
the great number of cases which have occurred, and the points 
that have arisen, that this should not have been matter of dis- 
cussion, because the great number of bonds that come under our 
consideration are bonds not given in British colonies, but in the 
ports of foreign countries ; yet in no instance has it been pro- 
minently brought forward except incidentally in this way. It 
has been said, Why, by the law of nearly the whole of Europe, — 
sometimes, even, the proposition has been pressed so far as to 
say, by the law of all civilised states except England — you have 
a right to a lien against the ship for any thing done on her be- 
half in the way of repurs and furnishing necessaries ; and that 
you might do more than that, you might, though the ship was 
not in your possession, you might take her in possession, and 
sell her to liquidate these demands. This has been alleged par- 
ticularly in the case of *' The Augusta^ De Bluhn (a), as a 
ground for bottomry bonds. 

Now it is rather difficult to say how that ought to operate : 
it never has been acknowledged to be a law that is binding in 
any degree upon the courts here; but I have always myself 
considered, that where there was an imminent degree of danger 
of a ship being so sold, unless the master was enabled to get 
money to prevent the sale, that it certsunly was a case which to 
a certain extent I might rely upon as justifying the taking of 
money on hypothecation ; not that I acknowledge the law as 
binding upon me, but it constitutes a part of the necessity of 
the master. These are two distinct and separate propositions. 
Now in no case that I am aware of — I do not say the subject 
may not have been discussed and agitated, but I am not aware 
of a decision upon it. In a case appealed from this court not 
long ago, the *^ Bonaparte,** it formed no part of the discussion 
or decision. 

(a) 1 Dodton, 283. 
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** SSGRXDO,* 

otherwtMe 
••Elka 

COHNISS.** 

Judgment, 


I majj however, further observe in this case, no attempt 
appears to have been made to communicate with the owners of 
the ship at home, though such a step was not veiy impracticable 
on their own showing. Even in the case of bottomry, such 
communication ought, if possible, to be attempted ; and where 
Inpraentcase, jj. jg practicable, and not done, even a foreign merchant ad- 

toOf there ap- ,*, , • 

pean to have vancing his money we know is not entitled to recover, 
mtmiaaionto Here, too, there is no danger as rekting to the cargo. The 
the owner, no valuable part of the cargo was not of a nature to be deteriorated 
wiro'sde- ^7 keeping; and another consequence of such a sale as this is, 
terioration, and that it.entirelj destroys, and may disturb, all the rights subsisting 
ger to the ship between the owners of a ship and the owners of a cargo. We 
fromhtT know that has taken place in several instances. I say nothing 

of the insurers and the insured, because I have already adverted 
to them. 

Another proposition was made, -~ that there was danger of 

the chance of the ship being damaged in the place where she 

lay. That danger is set forth here, and may have existed to a 

certain extent ; but all the fi^^ts in this case satisfy my mind that 

this was not a substantial reason for sale ; I therefore discard 

that from any further consideration. 

PossesBion dc- Now, looking at the whole of the case, I have come to the 

original owner, conclusion, that I cannot adopt the lex loci contractus; and, if I 

with costs. reject the lex loci contractus^ it was not the sale of a ship from 

necessity which alone could justify such a disposition of it. I am 
therefore bound to hold that this sale was invalid, and to decree 
possession to be delivered over to the original British owner, (a) 


(a) The law appears less severe 
in America, for Mr. Justice Siory 
sajs, "I feel the less difficulty in 
having arrived at this conclusion, 
because, if I had felt it my duty to 
decree possession to the libellants, 
grounded upon the invalidity of the 
sale, the decree must have been upon 
Gte terms of making aU due allow" 
aneee to the claimants^ for the ex- 
penditures of the original purchasers 
in getting off the vessel and repairing 
her. This is the case of a^ clear 
bond fde purchase, under circum- 
stances calling for no inconsiderable 
indulgence, even if the strict law 
had been against the title. The ge- 
neral practice of the Admiralty in 
all such cases is to restore possession 
upon making compensation for all 


meliorations by the purchaser. (6) 
It is an equitable principle, ana- 
logous to that which is constantly 
acted upon in courts of equity, and 
probably borrowed from the same 
common source, the civil law. And 
if meliorations ought to be decreed 

generally, d fortiori^ the actual dis^ 
ursements and expenses ought to 
be allowed which were incuired to 
deliver the vessel from her peril; 
for they are in the nature of salvage. 
Where, indeed, the title is not omy 
invalid, but the transaction is tainted 
with fraud or ill faith (which ia not 
pretended in the present case), the 
rule would be difierefit;** The Brig 
^ Sarah Xnn,** 2 Sumner^s (Amer!) 
Rep. 220. 


(b) See the " Ferseverance,*" 2 Bob. R. 239. { " Nostra de Conceicas," 
R< 


5 Rob. R. 294. 
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Dr. Haggard. And the costs, sir ^ ^^^' , 

** Sbobedo," 
The Coubt. Yes ; my only reason for giving costs is, it is now otherwise 

laid down by all the courts, that costs are to follow the results cornuh.*' 

of the case. At this moment it is in agitation by the Privy Jud^cnt 

Council, that in every case where the appellants succeed, the 

respondents are to be condemned in the costs of the appeaL 

Therefore I am bound to go on that principle. 

Proctors for the original owner, K Clarhson ^ Son ; for the 

purchaser, J. K. Sf G. Burchett. 


THE *' E. U." Thb Hios 

^jy COITBT OP 

1 HIS was a cause of salvage promoted by the crew of the -^m^^ltt. 
Broadstairs life*boat, and the owners and crews of the luggers ' . 

'* Ondine'* and ^'Buby,'' against a vessel called the ''E. U." made great ex- 
Of the facts of the case there was but little dispute. This J'J^i^'and*'^ 
vessel sailed on the 13th December last from Antwerp, bound cargo, were at 
for Liverpool, and on the 24th, wlien off Brighton, met with a he?creir*com- 
severe gale from the S.W., which obliged her to bear up for peiled toaban. 
the Downs, where she anchored on the 25th. The gale in- ^g, afterwards 
creased, and about 2 o'clock A.M. of the 27th a second anchor found, and 

Saved uv a 

was let go, but at 5 a.m. she drove, with both anchors down, ateamer.— 
broadside on towards the Brake Sand, upon which she struck ^^^ that the 

- ., ; ^ 1 /t . 1 • mi ongmal salvors 

heavily about 6 A.M., the sea nymg over the maintop. The wereentiUed 

double-reefed foretopsail was set, but was soon blown to pieces. ^^^^^ **' 

At 8 o'clock she beat over the Brake, and, on sounding the thedrcum- 

pumps, was found to have three feet water in her. At 9 ■*"*^'*"' 

o'clock she was near the Elbow Buoy drifting, when the 

BroadsUurs life-boat with twelve men came alongside. Seven 

of them remuned to assist her^ while the rest went ashore in 

the life-boat to bring off an anchor and chain. Those on board 

made every exertion, and at length succeeded in wearing the 

ship^s head towards the land ; but finding the water increasing 

in the hold, and the ship very unmanageable, they signalled to 

the ^* fiuby,^ a Margate lugger then in sight, and requested 

her master and crew of five hands to stay by the ship, which 

they did until about half past twelve, when the life-boat's men, 

as well as the master and crew of the ** £. U.," abandoning the 

hope of saving her, got on board the lugger, proceeded to shore, 

and reached Margate in safety. ^In the mean time the five 

men who had returned to shore in the life-boat had reached 

Bamsgate, procured an anchor and cable, and put them on 

board the lugger '' Ondine." They were afterwards joined by 
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^^^* , some of the others, who had come overLind from Margate, and, 
Th« •• E. U." together with two of the ** Ondine's " crew, proceeded in search 
Statement of the ship, which, after some time, they discovered being 
towed by a steamer. The lugger accompa^ied her to Margate, 
and there put the anchor and cable ashore. For these services 
the owners had tendered 200/.9 which was refused. They 
alleged in defence that they had already paid 1>650/. as salvage 
to the master, owners, and crew of the steamer, and denied thai 
the parties proceeding in this case had rendered any effectual 
service whatever towards the saving of the ship. 

Dr. Addams and Dr. Twiss appeared for the salvors, and 
Dr. Bajiford for the owners. 

Judgment Db. Lushinotok. Before the Court can decide upon the 

sufficiency of the tender in this case, it must have some idea of 

the value of the property. The original value was 4,9952. : 

various deductions have been claimed by the owners, but I 

apprehend I shall do no injustice if I estimate its value, aifter 

reasonable deductions, at between 2000/. and 3000/. The 

owners have tendered 200L as a sufficient remuneration for the 

services performed. 

The principle In the course of the argument certain points, worthy of great 

of 9^*gtiB to eonrideration, and attended with no small degree of difficulty, 

tions which have been touched upon by counsel. I mean this. What is the 

•uc<»^Sim priuciple the Court should adopt where services have been 

saviDgpro- rendered, but have proved inefficient; and things have been 

Sons therefore, ^^^^ ^^ * *^ip ^^ distress which hardly partake of the nature of 

howeyermeri- salvage service, and are scarcely productive of any benefit to 

hrre^rb^a the ship? In order to make my meaning clear, I will suppose 

socceesM m |^ vessel in distress, and an order sent to put an anchor and 

cannot receive cable on board, and that that is done; but that afterwards, 

salTEgereward. (fQ^^ the violence of tlie weather, the vessel is carried away and 

lost ; the service, however, is such as must be paid for whether 
the vessel is lost or not. The Court is always in the habit, 
when awarding remuneration for services of this description, of 
considering the difficulty and danger attendant upon performing 
them ; and I know that many instances have occurred at Deal, 
in which putting an anchor and cable on board has been con- 
sidered a service of the greatest merit. The case I particularly 
remember came here on appeal, where the commissioners had 
awarded 120/. for this service; and I thought it my duty, 
according to the best of my judgment, to alter that decree by 
reducing the award. That led to a remonstrance from the 
commissioners, who thought, perhaps, that I was not so well 
* aware of the difficulty of putting an anchor and cable on board 
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as those who were on the spot. Whether I was right or wrong « 

in that particalar instance, the circumstances have ever since The ** E. U." 
strongly impressed themselves upon my mind. Judgment 

Suppose another case: — a vessel is fallen in with in the Bay 
of Biscay in a disabled state ; she is brought to Plymouth, and 
then, in consequence of the weather being tempestuous, or 
other circumstances, she is altogether abandoned by the salvors, 
who are on board of her. I apprehend that if, in a case of that 
kind, another vessel comes up, and finally brings the disabled 
ship into a place of safety, it is by no means to be laid down as 
clear law that the original salvors are not entitled to some 
reward ; because, in fact, they would have brought her from a 
place where destruction was certain, to a place where, though 
there was considerable danger, there was a chance of sal- 
vation. 

But there is a third case, in which parties are entitled to no 
compensation at all ; that is, supposing they go out at the risk 
of life, and make the most tneritorious exertions, and yet do 
nothing successfully towards saving the vessel and cargo in the 
slightest degree* The Court cannot, I apprehend, under those 
circumstances, give any salvage reward whatever ; because the 
very principle of salvage is, to give reward for exertions which 
have been successful. 

These circumstances I have thought it right to mention, 
from the course which the ai^ument has taken, and in some 
degree from the facts stated in the pleadings. I will now 
proceed to the consideration, what the services were in the 
present case, and under what principle they range themselves. 

There is no doubt that this vessel of 435 tons burthen was This ressel 
in a state of very imminent danger. The weather is represented J" ^^ 8^*^ 
to have been the most tempestuous experienced for many years, the ezenioDs 
The men on board the life-boat saw this vessel in a state of ^i}^^ ®^*^' 

ants were 

danger, with a signal of distress hoisted ; and I must say that highly meritcH 
the very greatest credit is due to those who went on board the "®"** 
life-boat, and exposed their lives to what I consider most serious 
peril, for the purpose of rendering assistance to men whose 
lives were in danger, and to the property of which they were 
in charge. I think I could scarcely exaggerate the merits of 
those who encountered these risks. Now, of the facts there is 
no denial. The question is, what resulted from the facts? 
They found the vessel in a state which I need not describe, and 
adopted measures for her preservation. These were, in the first 
place, to bring her head to the N. W., though that was not 
effectual; in the second place, to send the life-boat for an 
anchor and cable, because the vessel never could be safe until 

E. & A.— VOL. I. F 
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, ^^^^' , ehe had them on board. While some of the party went away 
The**KU.'' for this purpose, the renudnder used every exertion in their 
Judgment power to save the vessel They found the water in the hold 
increase from six feet to nine, and all their exertions were 
unavailing, so that there was imminent danger to the lives of 
those on board. They again wore the ship, and, they say, vnth 
some success, but it could not have been very great. After a 
time, when the danger had so increased that it would have been 
inconsistent with their duty to themselves to incur further risk, 
the crew of the vessel, together with the master and the crew 
of the life-boat, left the ship. In this I hold them to be fully 
justified. For it never can be contended that life is to be 
sacrificed for the sake of property, however valuable. On 
reaching the shore at Margate in the ** Buby," they proceeded 
overland, and found that the ''Ondine'* had been hired to 
bring out an anchor and cable ; and then, with a perseverance 
which is in itself exceedingly praiseworthy, they go in search 
of the vessel. In the mean time she had been taken in tow by 
a steamer, which had accidentally fallen in with her. I appre- 
hend there can be no doubt that the ** Ondine '' is entitled to 
be paid for taking out an anchor and cable of no less than 
20 cwt. The ** Kuby," however, was the mere vehicle in which 
the persons were carried, and I cannot say that she has, strictly 
speaking, any claim for salvage. The learned counsel for the 
owners has said, with great propriety and great force. Take the 
service altogether, what has it to do towards completing the 
Btttitisimpof- salvage of the ship? The answer is, in my opinion, this: No 
Bible to saj one Can tell the precise effect of the head of the vessel being 
precise result put to the N. by those on board the life^boat. It may have 
of thoM exer- been productive of great benefit, or, on the other hand, it may 

tiont, and what _'^_ .11., 1. 1 % m 

Bot The not have been m the slightest degree mstrumental towards the 
Court wUl^^^ ultimate safety of the vesseL Looking, however, to the whole 
them entitled case, and especially to the intrepid manner in which the salvors 
to reward. ^^j^^ ^^ board the life-boat, and the general maritime benefit 

in inducing persons to go on in extreme difficulty to save the 
lives of those in danger, I shall overrule the tender, and give 
the sum of 300/. 

Proctor for the salvors, Rothery ; for the owners, Go$tUng. 
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THE "SIE GEORGE SEYMOUR.^ (a) ' tITS^ 

Court of 
1 HIS was originally a cause of damage by collision, promoted jm*'^^'' 
by the «* Victoria ** against the '* Sir George Seymour.'* The objection to 
'' Victoria " was run down on her outward voyage to Trinidad, the report of 
She was compelled to put into Corunna, whence she proceeded and n^reluuiti, 
to Trinidad. The case was argued on January 22nd, 1851, and ^ ^ ^^^ of 
sentence pronounced in favour of the " Victoria.** This sen- Practice of the 
tence was affirmed on appeal, by the Judicial Committee, who ^^^^ 4**?' 

sors ADDointed 

remitted the cause. It was then as usual referred to the registrar to assist the 
and merchants^ to ascertain the extent of the damage, and the jj^^^'^J?^ 
sum due to the '* Victoria.** The sum claimed was 705L 2s. 5d. the reconside- 
The registrar and merchants made their report, disallowing reTOrt^tiic "^ 
various demands of the owners, to the amount of 243/. ISs. Id. Jadge himself 
To this report the owners of the " Victoria ** objected. sent m t^ ^^^ 

registry. 

Db. Lushington. This was originally a case of damage, in J^i^^mau. 
which the owners of the *' Victoria** succeeded against the 
'' Sir George Seymour.** The amount of damage was referred 
to the registrar and merchants, and their report has been ob- 
jected to. The sum in dispute is 243/. 18«. Id. The demands 
disallowed were: part of the repairs done in London; yellow 
metal; part of the ropemaker's account; part of the block- 
maker's bill; the charge for Lloyd's surveyor; part of the 
account for canvas supplied to the vessel; and part of the 
demurrage. I need hardly say that, where the registrar and Presumption 
merchants have made a report, the presumption is in favour of |£e report, 
the report so made by the officers of the Court ; because they are 
persona of skill and experience, and disinterested between the 
parties. When, however, an objection is taken, it is a duty 
which the Court cannot abandon, to consider the report and 
the objections thereto, and to form the best opinion it can as to 
* the accuracy of such report, or the validity of the objections. 
There are, indeed, in the present mode of proceeding very great The Coart 
difficulties with which the Court has to contend in discharging ^?"iS^^ 
that duty. It is necessarily without that knowledge which is ties in dis- 
peculiarly requisite to the ascertaining the truth in such matters, aa^^f re^ew- 
For instance, in this case there are questions which require the ing the report 
knowledge and skill of a shipwright or surveyor of shipping, ^^ merchiimlk 
and other questions calling for the practical experience of a 
merchant. To none of these qualifications, even in the least 
degree, can the Court pretend. All that the Court can do is, 
to weigh the evidence in the case. If the Court had the same 

(a) Reported bj Dr. Spioks. 
r 2 
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Tax 
Sir Georox 
Seymour." 

JudjfmenL 


la fnttheranee 
of justice, the 
Jadge wiU 
select skilled 
assessors to 
assist the regia- 
trar and mer- 
chants in the 
reconsideration 
of their report, 
and even attend 
*" the registry 
If, if ne- 


evidence, and none other, than that which was before the regis- 
trar and merchants, it might be enabled to form something of 
an opinion, however imperfect for want of their practical know- 
ledge and experience. But how stands the case? First, I 
have not before me the whole evidence on which the registrar 
and merchants proceeded. According to the practice, much 
passed vivd voce^ of which no record is kept. Nor is this alL 
I have, on the present occasion, no less than seven affidavits 
from one side only, which never were before the registrar and 
merchants at all, and two affidavits on the part of the owners of 
the '' Sir George Seymour." Then, what am I doing? I am 
reviewing a report I am called upon to say, whether a report 
be right, or wrong, without some of the evidence on which it 
is founded, and with evidence on the other hand, unknown to 
those who made it. A more anomalous undertaking, or more 
impracticable to be well executed, no Court was ever compelled 
to embark in. For this most inconvenient proceeding, I will 
use all the means in my power to obtain a remedy ; and it is 
the more necessary to do so, as these reports upon damage are 
every day increasing. One remedy will be, to obtain a power 
for the registrar and merchants to examine on oath, and to con- 
fine the evidence as far as practicable to what can afterwards be 
jbrought before the Court. 

But be this as it may, I must come to sonnromiolusion in.the 
present case ; and the parties must not be? sui^rised if II mm 
driven of necessity to resort to a course for* which* perHagsi 
strictly, there may not be any precise precedent. I consider' 
that I2 am not in a condition to form any positive opinion, as to 
whetiiQi>' the report be correct or not Suppose I uphold the 
objeotibn»; it might be that the registrar and merchants, if they 
had had the same evidence as I have, would have made a differ- 
^t report ; and then I should be deciding originally, that which 
ought only to be decided upon appeaL I should be saying that 
the registrar and merchants are wrong upon evidence they never 
had an opportunity of considering. I am of opinion that no 
evidence should come before the Court which was not before 
them. 

After commenting upon the conflicting evidence, the Court 
said: — The course I shall adopt is this, for I will attain justice 
if I can, whatever trouble it may involve. If the owners of the 
** Victoria" assent to the proposition, I will refer back to the 
registrar and merchants the whole of the papers now before the 
Court, and will select, without communication with them, two 
persons, one a merchant, the other a surveyor of shippings to> 
consider, with the registrar and merchants, all these documents 
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and evidence, with power to examine the master of the *' Vic- 
toria,'* if he be forthcoming, as he should be. Then, upon this 
further report, I shall come to the best decision that I can, 
reserving the question of costs for the present. K it be neces- 
sary, I will attend mjself in the registry when the examination 
goes on. 

If the owners of the *' Victoria " decline acceding to this 
proposition, I must overrule the objections, and for the follow- 
ing reasons : because, though I think the evidence produced by 
them has created great doubt, at least, in my mind, whether the 
report be well founded or not, yet that evidence has not satisfied 
my judgment that the objections are established by competent 
proof; and I cannot overrule a report unless the affirmative of 
the objections be distinctly established. 


19SS. 

' — « — ' 

Ths 
" Sii Oeokob 
Sjeymodb. " 

Judgment 


The owners assented to the suggestion of the Court, and a Jum 7. 
further investigation having taken place in the registry, at which 
the learned Judge himself attended, the matter came agiun 
before the Court for its final decision. 

In the course of his judgment. Dr. Lushinoton made tWb J^tdgment 
following remarks upon the practice of the Court : I think it court!^* ^ 
right to make one or two observations as to the course which is 
generally adopted in making these reports, and the manner in 
which they are brought under the cognisance of the Court. In 
theory, perhaps, they are not altogether defensible ; but I believe 
that in practice they have worked exceedingly well, and justice, 
for the most part, has been done as speedily and as efiectually as 
it oould be done in any other manner. 

The damage is referred to the registrar and merchants to ascer- 
tain the amount and degree ; and it must frequently happen that 
questions of no small difficulty are presented for their considera- * 
tion; for they have to ascertain, not merely the expense of the 
damage which is done by the collision itself, but to calculate 
the losses which have happened to the owners in consequence 
of the disappointment of the voyage, called sometimes de- 
murrage, though not strictly and properly so, and other consi- 
derations of the like nature. These are considerations involving 
frequently questions of great nicety and great difficulty, more 
especially when there is no possibility of those who have to 
judge the case havmg a personal inspection of the property 
damaged. 

The mode pursued by the registrar and merchants is not only 

r 3 
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of justice, the 
Judge will 
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chants in the 
reconsideration 
of their report, 
and even attend 
in the registry 
himself, if ne- 
cessary. 


eTideDce, and none other, than that which was before the regis- 
trar and merchants} it might be enabled to form something of 
an opinion, however imperfect for want of their practical know- 
ledge and experience. But how stands the case? First, I 
have not before me the whole evidence on which the registrar 
and merchants proceeded. According to the practice, much 
passed vivd voce, of which no record is kept. Nor is this alL 
I hare, on the present occasion, no less than seven affidavits 
from one side only, which never were before the registrar and 
merchants at all, and two affidavits on the part of the owners of 
the ** Sir George Seymour." Then, what am I doing? I am 
reviewing a report I am called upon to say, whether a report 
be right, or wrong, without some of the evidence on which it 
is founded, and with evidence on the other hand, unknown to 
those who made it. A more anomalous undertaking, or more 
impracticable to be well executed, no Court was ever compelled 
to embark in. For this most inconvenient proceeding, I will 
use all the means in my power to obtain a remedy ; and it is 
the more necessary to do^eo, as these reports upon damage are 
every day increasing. One remedy will be, to obtain a power 
for the registrar and mcrdiants to examine on oath, and to con- 
fine the evidence as far as practicable to what can afterwards be 
jbrought before the Court. 

But be this as it may, I must come to some^omiolosion in. the 
present case ; and the parties must not be? sunprised if E tam 
driven of necessity to resort to a course for* which* perfiaps; 
strictly, there may not be any precise precedent I oonsid^ 
that L am not in a condition to form any positive opinion, as to 
whetiiei>' the report be correct or not Suppose I uphold the 
objeetibn»; it might be that the registrar and merchants, if they 
had had the same evidence as I have, would have made a diffisr- 
^nt report; and then I should be deciding originally, that which 
ought only to be decided upon appeal I should be saying that 
the registrar and merchants are wrong upon evidence they never 
had an opportunity of considering. I am of opinion that no 
evidence should come before the Court which was not before 
them. 

After commenting upon the conflicting evidence, the Coubt 
said : — The course I shall adopt is this, for I will attain justice 
if I can, whatever trouble it may involve. If the owners of the 
** Victoria " assent to the proposition, I will refer back to the 
registrar and merchants the whole of the papers now before the 
Court, and will select, without communication with them, two 
persons, one a merchant, the other a surveyor of shippings ta> 
consider, with the registrar and merchants, aU these documents 
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and evidence, with power to examine the master of the *' Vic- . 

toria," if he be forthcoming, as he should be. Then, upon this Thb 

further report, I shall come to the best decision that I can, sjeymouiu''^ 
reserving the question of costs for the present. K it be neces- Judgmein, 
sary, I will attend mjself in the registry when the examination 
goes on. 

If the owners of the *^ Victoria " decline acceding to this 
proposition, I must overrule the objections, and for the follow- 
ing reasons : because, though I think the evidence produced by 
them has created great doubt, at least, in my mind, whether the 
report be well founded or not, yet that evidence has not satisfied 
my judgment that the objections are established by competent 
proof; and I cannot overrule a report unless the affirmative of 
the objections be distinctly established. / 


The owners assented to the suggestion of the Court, and a June 7. 
further investigation having taken place in the registry, at which 
the learned Judge himself attended, the matter came again 
before the Court for its final decision. 

In the course of his judgment. Dr. Lushinotox made tWb J^wigment 
following remarks upon the practice of the Court : I think it couit!^* ^ * * 
right to make one or two observations as to the course which is 
generally adopted in making these reports, and the manner in 
which they are brought under the cognisance of the Court. In 
theory, perhaps, they are not altogether defensible ; but I believe 
that in practice they have worked exceedingly well, and justice, 
for the most part, has been done as speedily and as efiectually as 
it could be done in any other manner. 

The damage is referred to the registrar and. merchants to ascer- 
tain the amount and degree \ and it must frequently happen that 
questions of no small difficulty are presented for their considera- * 
tion; for they have to ascertain, not merely the expense of the 
damage which is done by the collision itself, but to calculate 
the losses which have happened to the owners in consequence 
of the disappointment of the voyage, called sometimes de- 
murrage, though not strictly and properly so, and other consi- 
derations of the like nature. These are considerations involving 
frequently questions of great nicety and great difficulty, more 
especially when there is no possibility of those who have to 
judge the case having a personal inspection of the property 
damaged. 

The mode pursued by the registrar and merchants is not only 

r 3 
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to have affidavits, but the attendance of persons concerned on 
the one side and on the other, who thej think can throw any 
light on the question. They then make their report, and I have 
always found that these reports have been niade with the 
utmost care and caution. I apprehend that, upon principle, as 
well as for other reasons, it is the duty of the Court to be verj 
cautious before it overthrows any report so made, unless there 
be an overpowering case, which shall satisfy the mind of the 
Court that justice has not been done. In other words, the pre- 
sumption is strongly in favour of the report. 

When, however, cases do come under the consideration of 
the Court, it has the affidavits made before the registrar and 
merchants, and of course it can form its own opinion upon them« 
exactly in the same way as they can form theirs ; but the Court 
loses the benefit of the oral communications which take place 
between the registrar and merchants and the parties concerned ; 
— * of those vivd voce explanations which may be of the utmost 
utility to ascertain the truth of any particular item. So far the 
Court is placed in a worse position than they ; but in many cases 
I have affidavits which were never before them at alL 

I mention these matters because I think it desirable that they 
should be well known; but, notwithstanding these apparent 
anomalies, I am perfectly convinced that in great part justice is 
entirely done to the parties concerned. 

Taking into consideration the affidavits produced in the pre- 
sent case, and being reluctant to pronounce any judgment with- 
out my own mind being perfectly satisfied of its truth and 
justice, I resorted to what is, perhaps, the first instance in which 
such a step has been taken, but one which I do not repent I 
determined to go to the registry, and, with the registrar and 
merchants, investigate the case, and obtain the assistance of one 
of her Majesty's surveyors of shipping, and of a merchant of 
very high character, so that I might secure the very best advice 
I could before I came to a final decision. All that I have now 
to do is, to state the decision to which I have come. 

The learned Judgs then referred to the various items in dis- 
pute, in some cases upheld, in others overruled the objections 
taken, and gave the costs incurred by taking the objection, (a) 


(a) With regard to tke coits of 
reference to the registrar and mer* 
chants, the Court stated the prin- 
ciples on which it proceeded in the 
" Nimrod,- (Mar 25.), thus, — " I 
am of opinion that there is a dis- 
tinction between a reference to tiie 
registrar and merchants in a question 


of bottomry and in one of damage. 
With respect to bottomry, persons 
who ffo to a reference ought to be 
provided with the diams which 
they mean to prefer. These are 
charges already incurred, disburse- 
ments made ; and the accounts ouffht 
to be fair and accurate ; not Ending 
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Proctors, for the « Victoria,** Rothery ; for the " Sir George 
Seymour,** Deacon. 


them down too tightly in that mat- 
ter. I should always be disposed, 
in questions of bottomry, whereyer 
I find that, in a reference to the 
registrar and merchants, a consi- 
derable sum has been demanded over 
and above that which the bondholder 
was fairly entitled to, to compel him 
to pay the expenses of that refer- 
ence. With respect to cases of 
danu^ there is this difference: it 
is difficult to lay down a positive 
rule whereby you can ascertain the 
damage done to the ship or cargo in 
consequence of collision. It fre- 
quently happens that there are many 
items to take into consideration, of 
which the person who has received 
damage cannot make a precise esti- 
mate, and which may be fair matter 
of dispute and discussion before the 
registrar and merchants, and which 
discussion the person so receiving 
damage, — the person damnified in 
the case, considering its nature, — is 
fairly entitled to raise and complain 


of, at the cost of the wrongdoers. 
Yet I am by no means disposed to 
come to the conclusion, that it is the 
right of a party receiving damage to 
make preposterous demands, expos- 
ing the other side to considerable 
expense. Wherever the Court finds 
a party so conducting himself with 
respect to items preferred in a claim 
for damage, I think, in justice to the 
other party and the public, — for the 
public have an interest in justice 
oeing administered, — I ought to 
take cognisance of \t^(a) In ac- 
cordance with these principles, the 
Court in that case condemned a 
party in the costs of reference as to 
four extravagant items, disallowed 
by the registrar and merchants, and 
amounting to 1109/. ; and in the case 
of the ^'Cynthia Ann,** (June 21), 
where the sum claimed Was 275/., 
and the amount allowed only 91/., 
oondemned the party in the whole 
costs of the reference, and of the 
motion to that effect. 


1853. 

' . ' 

The 
^ Sir Gsorok 

SKTMOUa." 

JddgmaU, 


(a) 17 Jur. 768. 


THE "JULINDUB.'*(i) 

IVIr, E. R ARTHUR, the owner of the « Julindur/' having 
become bankrupt, the master, Mr. H. Burns, under the 7 & 8 
Vict, a 112. 8. 16., proceeded against the yessel for his wages. 
The mortgagee of the vessel appeared in defence of his ow9 
interest. The question being entirely one of account between 
the master and owner, it was referred to the registrar and mer- 
chants. They made their report to the effect that on the balance 
of account, the master, instead of having any claim upon the 
▼eseel, was a debtor to the amount of 271/. 175. Id. To this 
report the master took objections. The two principal items in 

Qi) Reported bj Dr. Spinks. 

The Coart, ia the exercise of its equitable jurisdiction, may give a party the 
farther proof. 

F 4 


The High 

CoDBT or 

Admiralty. 

March 24. 

The master^s 
lien on a vessel, 
when the 
owner is bank- 
rapt, is limited 
to services in 
that vessel. A 
balance dae 
from the owner 
to the master 
for services in 
another vessel 
disallowed, 
opportunity of 
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. ^^^^' , dispute were 200i 4#. 5rf. balance of a previous account due 
Thk from the owner to the master, and 803/. \i. Kkf. for bilk 
"JuuNDUB." dishonoured. These items in the master's account were dia- 
allowed. 

Dr. Addams appeared for the master, in opposition to the re- 
port, and Dr. Banfotd in support of it. 

Dn. LusHiKQTOK. I shall be able to dispose of this case in 
a few words. This is a ease of olgection to the report of the 
registrar and merchants. It was originally a claim f(»r wages 
made by the master; the wages were pronounced for, but a 
reference was made to the registrar and merchants in order to 
ascertain whether, after taking the accounts, anything was due 
or not The report was, that no wages were due ; to which the 
master has taken objection, and has brought the case under the 
consideration of the Court; and of course the first condderation 
is, whether this objection is sustained by evidence. 

[The CourT; having examined and confirmed certain allow- 
ances aa against the master, proceeded : — ] 

Now the master's claim for sums which the registrar and 
merchants disallowed stands on a totally different footing. The 
question which I must now resolve is, not only whether they 
were justified in the step they took, but whether, according to 
principles of justice, which the Court is bound to administer, I 
ought to open the report with regard to the sums. 

The sums are as follow : — '' Balance of previous account, 
200/. 4«. 5£/." ''Bills to Lyall, Scott and Co. dishonoured with 
charges and re-exchange, 803£ 1«. lOi." "A small sum of five 
guineas to an accountant." And lastly, *' Interest on a pre- 
vious account, 25/i 0«. 5(2. " With respect to these sums it ia 
stated by the master as to the first item, viz., the balance of a 
previous accouDt for a former voyage, which ended in the month 
of October, 1849, that all the accounts were handed to Mr. Ar- 
thur in the course of the same month and were never objected 
to. The answer to this is, that no vouchers were ever produced 
at all; and certainly, if no vouchers were produced of any species 
ciaims irithout or kind, it would be next to impossible that the registrar and 
Touc ersj merchants, in the discharge of their duty, could have allowed 

these sums, however justly they might have been due. There 
is an affidavit produced from Mr. H. Bums with an account 
annexed, which account was never before the registrar and 
merchants at all, though why it was not, I am utterly unable 
to state ; but it is an account which brings it to the amount of 
200/. 4«. 5c?.; an account between him and Mr. Arthur, who is 
the owner of the ship, but now become a bankrupt. 


Tbe registrar 
and merchants 
cannot allow 
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In my opinion the registrar and merchants acted rightly ; in ^ ^^^^' , 
the first place they had no account, in the second, they had no ths 
vouchers whatsoever upon which they could rely ; but it will be ** Juundub." 
another consideration whether I may not give this master some •'•*J^5^'- 
opportunity of establishing these claims, which in point of fact may, in the 
are not negatived. They are not proved by competent evidence, «»««i*e of its 
but they are not negatived in the case. juriidictioD, 

I now ccMne to a very important item. There are certain jj^^up^y JJf ^ 
bills drawn on Scott, Lyall, & Co. ; bills drawn on the owner, deficiency of 
as is evident, for the purdiase of cools at Sydney, which coals §^ng Ainh«> 
were sold at a considerable profit at San Francisco, and 5000 cTide&oe. 
dollars were sent home. No account was rendered of this, but 
the transaction does not seem to have demanded it. 

[The Court, having commented upon the affidavits, which 
showed that the master had forwarded lOOOil to meet these 
bills, that the 10002^ had come into the hands of the assignees 
of the bankrupt, and that the parties interested were about to 
sue the master on the bills, then proceeded : — ] 

Now, it appears to me that the registrar and merchants in this 
respect as well as in the other, acted perfectly correct, in the ab« 
sence of all vouchers and documents, in rejecting these demands; 
but I cannot but feel that the facts themselves are not negatived; 
either that the owner was indebted in the sum of above 200Z., 
or that the bills were drawn for the coals by the master, on the 
owners^ or that the assignees are, in fact, in possession of the very 
profit made by this bargain. 

Now, it would be a measure of in-equity, I will not say ille- 
gality, if the master should be deprived of these sums which are 
bandjide due to him in the account. I am of opinion, therefore, 
this being a bankrupt estate, where the property belongs to the 
creditors, that it is necessary to require strict proof, and that, 
as there are no vouchers, the affidavit of the master is not suffi- 
cient ; but it appears to me that I may take the following step: 
I will allow the master, if he thinks fit, at the risk of costs, to 
examine Mr. Arthur, the owner, before the Court here. I 
have not power to send him before the registrar and merchants, 
but I have power to send for him to examine him here. If he jij^ master 
thinks fit to incur the expense, and run the risk of costs, he *|lowed, at the 
shall examine Mr. Arthur, to prove these demands, which are to ezamiQe the 
not denied, and also call for the accounts of the mortinurees and ^^nl^uft 

owner hefore 

assignees; for I really think the registrar and merchants, for theCotm, to 
some reason which I cannot conjecture, were left without the f^^^}^^ 
means of coming to a satisfactory conclusion on the point, which vonchers 
What they did, I think, is perfectly right; but I think the ^^''^ ^«««»°«- 
Court in the exercise of its equitable jurisdiction, is entitled to 
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, ^^^' , inquire, whether these demands on the part of the master cannot 

Thb be established bj adequate evidence, through the mediam of 

•* JuLovDUB.** jy£r^ Arthur, who must be cognisant of the facts, or by other 

"*^^'*^'' evidence, and by calling for the accounts. I will give the 

master the opportunity of obtaining the evidence. I do not 

overrule the report : I hold my hand. 


Jmne liK 


Judgment 

The Court has 
scarcely suffi- 
cient power 
under the Act 
nf Parliament 
to administer 
fill! and sub- 
stantial jus- 
tice. 


7 & 8 Vict 
Cll2. 


The matter was again brought before the Court, and Mr. 
Arthur, the owner of the ship, Mr. Gillespie, the clerk to 
the official assignee, and Mr. Bottomley, a shipowner, were 
examined vivd voce^ on behalf of the master ; and Mr. Atkins, 
the holder of the bills, on behalf of the mortgagee. 

Dr. Lushinoton, Before entering on the proceedings in 
this case, I think it is expedient to advert in the first instance 
to the authority under which the Court acts, and to see what 
limitations are necessarily imposed upon the power of the 
Court ; and if it should so happen, unfortunately happen, that 
the Court is, in some instances, incapable of working out the 
whole consistently with justice, the blame must lie upon the 
Legislature which passed the Act, and not upon the Court which 
administers it. 

Now, it pleased the Legislature to pass an Act, entitled ''An 
Act to amend and consolidate the Laws relating to Merchant 
Seamen/' and to insert in that Act, for the first time, a provision 
relating to masters* wages, and that in these words : '' That all 
the rights, liens, privileges, and remedies (save such remedies as 
are against a master himself), which by this Act, or by any law, 
statute, custom, or usage, belong to any seaman or mariner, not 
being a master mariner, in respect to the recovery of his wages, 
shall, in the case of the bankruptcy or insolvency of the owner 
of the ship, also belong and be extended to masters of ships or 
roaster mariners, in respect to the recovery of wages due to 
them from the owner of any ship belonging to any of her 
Majesty's subjects." (a) 

The consequence of the Legislature passing this Act of Par- 
liament was, that it imposed upon this Court, to which the 
jurisdiction was given, the necessity, in all cases, of entertaining 
the claim of the master to his wages, where the owner had 
either become insolvent or bankrupt. Nothing was mentioned 
in the Act but the word '' wages," and I am to administer the 
law exactly in the same manner as I administered it antece* 
dently to the passing of the Act with regard to seamen. 

(o) S. 16. 
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Now, with regard to seamen, it is well known that the way in 
which we always proceeded in these cases was, to deduct the Ths 
advance made to them on account of wages and to deduct also * J""^»«^' 
anything which might have been received in the nature of slops, «»?■»« 
and to give the balance. These were very simple matters, 
never requiring a reference to the registrar and merchants, but 
were decided on the spot, and, generally speaking, without any 
objection on the one side or the other ; but when we came to 
consider the wnount of wages due to masters, it assumed a very 
different aspect; because it is well known that the ordinary prac- 
tice in ships, particularly ships of any large size going distant 
voyages, is, that the master is in the habit of expending on 
account of his owner very considerable sums of money, and 
receiving credit to a very great extent Then the Court was 
placed in this predicament I must either have decreed to the 
master the whole of his wages, without regard to anything he 
received, or I must go into the question of accounts. Now, 
anything more unjnst to owners than to compel them to pay a 
master his wages, without looking to what he had received, can- 
not well be imagined ; the Court therefore found it necessary 
to go into the accounts ; but yet the Court is placed under diffi- 
cult circumstances, because the Court has no jurisdiction, under 
the Act, to give the master one shilling beyond his wages, though 
1000/. might be due. Again, on the other hand, if it be found 
that 1000/. are due from the master to the owners, the Court 
can do nothing in that case. All the Court can do is, to see 
what certain sum is due in the nature of wages, and, if the 
master has received certain sums, to make the deduction. That 
is the state in which the Court is placed, and the law which it 
has to administer. 

In this particular case the action is entered in the usual form 
as against the ship, and an appearance is given on behalf of the 
mortgagee of the ship ; and no doubt the mortgagee is fully en- 
titled to come before the Court, and ask to protect his own inte- 
rests, and it would be an act of injustice to allow a claim against 
a mortgagee which could not be substantiated against the owner, 
as owner of the ship ; that is to say, I must take the account 
with regard to a mortgage, in exactly the same manner as I 
must have taken it, provided I could have had the owner before 
me to protect his own interest in the ship. 

In this case, with a view to the saving of expense, it was 
at once determined to go before the registrar and merchants 
for the purpose of ascertaining what was due to the master, if 
anything was due, and to let the registrar and merchants take 
the whole of the facts into their consideration. They pro- 
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Balance of 
account for a 
former voyage 
in the tame 
ship might be 
allowed, but, in 
a different ship, 
it cannoL 


nounced that the balance of account was against the master 
prosecuting the suity and not in his favour. 

To this report of the registrar and merchants, objection was 
taken on behalf of the master, and that objection was argued 
before the Court ; and it appeared to me that it was rather hard 
on the master, supposing these items to be justly due to him, to 
be deprived of the benefit arising from those items, and to be 
left debtor to the ship, if in fact they were truly due, and the 
deficiency was merely a want of proof at the time. Not that I 
in the slightest degree doubted that the registrar and merchants 
had, from the materials before them, decided rightly ; because of 
course they can never allow a demand, unless that demand is 
substantiated by proper vouchers or by proper evidence. It is 
one thing, and a totally different thing, to take admissions 
against a man himself, that a sum is due ; but it does not in the 
slightest degree follow that, because you take such admissions of 
particular items, you are to allow on the other side an account 
which is not sufficiently vouched or established by competent 
evidence. 

This, however, related to two, and only to two items. These 
I allowed to become the subject of discussion, and to be proved 
by evidence, if the master had evidence to substantiate them. 
The one was a balance of a previous account amounting to 
200/. 4«. 5d, Now, no doubt if it had appeared by satisfactory 
evidence that there was due to the master on account of a pre- 
vious voyage in the same ship the sum of 200/ 4«. 5d, I could 
have allowed it in his favour; and for an obvious reason; because 
he would be perfectly entitled to sue for wages on a former 
voyage. Therefore I must take that into consideration. But 
when I come to look at the evidence of Mr. Arthur, though his 
memory failed him in the first instance, he not being able to 
state specifically whether the master had been one or two voy- 
ages in this vessel, yet when I put the question to him how the 
'< Julindur'' was employed, and in whose command, it was per- 
fectly satisfactory to my mind that the voyage for which the 
master is now suing is the only voyage for which he has a claim. 
Mr. Arthur stated that he purchased the ship in 1847; that she 
went to the East Indies and back, under the command of Cap- 
tain Hewlett; that she then went, I think, to North America and 
returned; that Captain Hewlett died; and then it was that Mr. 
Bums was appointed commander. What can be more satisfac- 
fnctory than this? because Mr. Arthur proves what was the date 
of the purchase and the date of the employment of the vessel 
from the commencement to the end. I am therefore perfectly 
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satisfied in my own mind that the demand of 200i 4i. 5rf. can- , ^^ , 
not now be inserted in the account. Ths 

With regard to the other sum, these bills were drawn in New " J«^w»''»" 
South Wales, and for what they were drawn does not very dis- ^^^ 

tinctly appear from any evidence before me; but I will presume 
them to have been drawn on account of the purchase of a cargo 
of coalsy which were subsequently carried to San Francisco, 
there sold, and produced a benefit to Mr. Arthur, the owner of 
the cargo as well as the ship. I take that to be granted for the 
purpose of argument. 

Now it appears to me impossible to allow this in the account BiUs, for 
of the master, and for obvious reasons : first, I have not the Jw^S^n "* 
slightest proof whatever that he had the authority of the owner aetaaliy paid 
to purchase this cargo at all ; secondly, I have no proof what- though™!^.*'' 
ever that he has paid one single sixpence on account of the Habiiity - 


biUs, but the contrary ; and the only argument addressed to the be allowed as 
Court is, that though he has not yet paid the money, yet he P»y™«»t »» ^^ 
may be called upon by the holders of the bills in this country ; count 
the bills having been dishonoured, proceedings may be had, he 
may be sued, and he may pay. If that be true as stated, no 
doubt with great accuracy by Mr. Arthur, it is not a case where 
I can put liability in the nature of actual payment as a set ofiT. 

The learned counsel with great propriety argued another 
question, on which I do not know that it is necessary for me to 
pronounce a decided opinion ; but it is this : that these bills hav- 
ing been given in order to pay for the cargo, whatever might 
be the case, however beneficial that might be to the owner of 
the ship, as owner of the cargo, or as entire owner, still that 
was not a proper demand agiunst the ship itself. I do not think 
it is necessary for me to dispose of that question, because I am 
quite satisfied that in this case I canuot allow it to the master. 
The result is, that I must confirm the report of the registrar 
and merchants, and as I gave the master liberty to produce 
witnesses at the peril of costs, I am, in justice to the mortgpigee, 
bound to condemn him in costs. 

Proctor for the master, Coote ; for the mortgagee, Cattley^ 


THE « VIRTUE." (a) The High 

rn ^ , Court or 

1 HIS was originally a cause of possession, brought by the Admiralty. 

assignees of the estate of William Williams and Joseph Saw tell '^^^ ^' 

(trading unden- the firm of Phillips and Co.), bankrupts, the .^hrr"%lle 

holders of 40-64ith shares of this vessel, against John Husrhes, ** "Miction, not 

o » legally com- 
(a) Reported bj Dr. Spinks. 
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» the master of the said yessel and the owner of the remaining 

Tbb sharee. The vessel was arrested on September 13, 1849, and 

•• ViBTDB." Hughes being unable to procure bwl, it was not released. 
qidred^y^ ^t appeared that in April, 1847, at a public auction of the 

Ke^pitry Act, assignees, the 40 -64 th shares were purchased by Hughes for 

pQrchaser had the sum of 375/., of which 37f. 10<. was paid at the time to 

paid a large ^^ auctioneer as a deposit of 10 per cent, and two further 

sum of mooey. * 

Vendors pro- Bums of 240/. and SOL were paid shortly afterwards to Mr. 

ST^c^f Phelps, who was acting as solicitor to the assignees. The 

in a cause of balance, however, was not piud, and no bill of sale was de- 

aUowed^Kdr * livered. Phelps did not pay over to the assignees the money 

coits. received ; and, on its being discovered that he was in diflScuI- 

Siatement ^j^g^ ^^g removed from the solicitorsbip in October, 1848. On 

the assignees arresting the vessel, Hughes tendered the balance 

of the purchase-money, which was refused. 

Hughes thereupon filed a bill in Chancery against the cre- 
ditors' assignee and official assignee for specific performance, for 
an injunction to restrain the defendants irom selling or parting 
with the ship, and for the damage which had been incurred by 
the proceedings taken by the assignees in the Admiralty Court 
On the 4th of December, 1849, an injunction was granted 
upon the terms of the money being paid into Court, (a). 

The case was heard in March, 1852, before Sir ^(7. Turner 
y. C, who dismissed the bill, but without costs. This deci- 
sion, against which Hughes appealed, was affirmed by the 
Lords Justices in the following June, on the ground that the 
Ship Registry Act, 8 & 9 Vict. c. 89., had not been complied 
with ; but the Court gave the respondents no costs beyond the 
deposit. (&) 

The injunction being dissolved, the assignees applied to this 
Court, on the 28th of July, 1852, to grant a decree of appraise- 
ment and sale, and Hughes, by counsel, moved the Court to 
durect 40-64thB only to be sold. The Court directed the ship 
to be yld. On the 8th of October, the proceeds of the sale 
were brought into the registry, and amounted only, through 
deterioration and expenses, to the sum of eight shillings and 
three pence, though at the commencement of the proceedings 
its value was about 600/. 

The assignees then applied to the Court to condemn Hughes 
in costs, in objection to which he prayed to be heard on his 
petition. This petition, stating the facts of the case, and the 
answer of the assignees denying the relevancy of the averments 
in the act, now came on for argument. 


S: 


a) See Httghes y. Morris^ 9 Hare, 686. 

b) Sec Hughes v. Marrie, 2 De 6. M. & Gor. 349. 
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Dr. Jenner appeared for Hughes; Dr. Deane for the as- 

Bignees. 

Db. Lushingtok. The circumstances of this case are not 
disputed with regard to any of the important facts. It appears 
to have been originally a cause of possession, and to have been 
instituted by the official assignees, as I understand it, of a person 
who was trading under the firm of Phillips and Co., and who 
became bankrupt. 

They alleged themselves to be the owners of 40-64 ths of the 
schooner '^Virtue," and proceeded in this Court in a cause of 
possession. Now, it is a fact not disputed on the present occa- 
sion, that Mr. Hughes, the party against whom the cause was 
in substance promoted, had been a purchaser at a public auc- 
tion, sanctioned by the assignees themselves, of these 40- 64 ths 
shares, and that he paid on that occasion to the auctioneer, the 
sum of ZIL 10^., and that he paid to the solicitor of the as- 
signees at one time 240/., and at another lime 50/., and offered 
to pay the balance, but no bill of sale was made out to him. 
It is an important fact in this case, and it is not denied, that 
Mr. Hughes did pay this money to this person of the name of 
Phelps, who was the authorised solicitor or agent of the as- 
signees. 

The property being arrested here, three defaults were granted, 
and on the 21st of November, 1849, a proctor appeared for Mr. 
Hughes, alleged him to be the sole own^r of the ship, and under- 
took the payment of the contumacy fees, which of course must 
be paid ; and the Court thereupon assigned the proctor for ihe 
assignees to bring in an act on petition, and, at his prayer, 
decreed a monition against Mr. Hughes to bring in the ship's 
register. 

At this time, Mr. Hughes was advised to have resort to the 
Court of Chancery, and an injunction was issued by that Court, 
by which the proceedings in this were suspended until that in- 
junction was finally dissolved, after the hearing before Sir G. J^ 
Tunur, V. C, and also the hearing before the Lords Justices. 

It appears, from the report of that case, that the Lords Jus- 
tices, as well as the Vice Chancellor, decided that Mr. Hughes 
had no legal right to the 40-64ths, because there was no bill of 
sale, and because the provisions of the Ship Registry Act (a) had 
not been complied with ; but at the same time, though he had 
no legal right or equitable title, and neither the Lords Justices 
nor the Vice Chancellor thought they could enforce a specific 
performance of the agreement, yet it does not seem to have been 

(a) 8 & 9 Tict. c. 89. 
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, ^^^^' , denied that he paid the money, and it is not denied at the 

The present moment, 
«*ViRTiT£.'* 2?he case comes back, the ship is sold, and the proceeds are 
"^*"'' spent to pay for the detention, which is not in the slightest de- 
gree to be ascribed to this Court, but to the proceedings in 
Chancery, 
In a case of It is not for me to blame Mr, Hughes for going to a Court 

jusSe, Uie" ^^ Equity, because I presume he went under the advice of a 
Coart woaid person quite competent to point out to him the best course to 
nnleas com- ' foUow ; but I must observe that if, in the exercise of my juris- 
pelled by a dictiou, all these facts had come before me, I most undoubtedly 
to proceed. should have considered myself at liberty to hold my hand be- 
fore I decreed possession to the assignees; because it would 
have appeared to me contrary to all justice and every principle 
of equity that I should have decreed possession of 40-64tha 
of this vessel, for which the assignees, through their agent, had 
actually received the purchase-money in a sole by auction which 
bad been sanctioned by themselves. I think I should have 
held my hand, unless I had been compeHed by the decision of 
a superior Court to carry into execution the powers with which 
the Court is invested. I do not think the assignees, under 
these circumstances, would easily have induced me to decree 
possession of that property for which they held the value in 
their own hands. 

But be that as it may, the only question I have to deter- 
mine is, whether I shall condemn Mr. Hughes in costs. Of 
course he must pay the contumacy fees. It has been urged 
that I ought to condemn him by reason of the creditors suffer- 
ing. They, however, must always suffer by the acts of their 
assignees, who represent them. They have a certain power of 
control if the assignses do not do their duty, and they must 
always abide for good or evilby the legal acts of those assignees. 
Now, I think, under the circumstances of this case, that the 
Lords Justices and the Vice Chancellor having refused to in- 
terfere for Mr. Hughes solely on technical points, and not be- 
cause the equity was not with liira, not having given costs 
against him save the 20L paid by way of deposit, and Lord 
Justice Knight Bruce having expressed himself in terms in> 
which it is not denied he did express himself, — I do not think 
I am bound to adopt another course, and inflict the penalty of 
costs on Mr. Hughes. I shall, therefore, do no such thing. 
Proctor for the assignees, Tatham ; for Mr. Hughes, Jenner. 
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THE MAGELLAN PIRATES- Thb High 

Court of 

1 HIS was a cause arising under 13 & 14 Vict c 26., in pur- J^*t^^' 
soance of which the Court was prayed to determine and pro- xhne hundred 
nounce that certain persons captured by Her Majesty's sloop »»* Udrtj-foar 
" Virago,'' in the Straits of Magellan, were pirates, and to ad- chiiiaii Go- 
judge the number of them, in order to the usual application ▼e™«?«nt, who 

t_ . 3 t» % t lutd ns6ii in 

being made for the bounty. rebeiuon 

The circumstances which gave rise to the capture are JS*^***"* 
detailed in the case of the '' Segredo," otherwise *' Eliza Cor- seised the 
nish-Co). and in the judgment (i) ^^SSiihdd 

These cases have generally been decided in a summary to be pirates 
manner on the hearing of. the petition; but in the present meaning of 
case the. petition was opposed by the Queen's Proctor, the ^^^^ 
Admiralty Proctor, and also a proctor for the owner of the statment 
^' Eliza Cornish," who asserted an interest, inasmuch as, if the 
men who seized the "Eliza Cornish" were not pirates, but 
only revolted subjects of the Clulian Government, his party 
would then have a claim for damages against that Government ; 
which, if the men were pirates, coidd not, as he was advised, be 
supported. 

The Queen^s Advocate^ ihe Admiralty Advocate^ Dr. Deane^ 
Dr. Haggard, and Dr. TwUs, appeared against the petition ; 
Dr. Addams and Dr. Baj/ford in support of it. 

Db. Lushikoton. The Court has two questions to deter- Judgment 
mine ; first, whether the acts set forth in these proceedings were ^ ^^ 
done by persons falling under the denomination of pirates ac- to^ deter- 
cording to the tnie construction of the two Acts of Parliament ^^^ ' — ^'^ 
passed upon this subject. I say the two Acts, because, though itated in these 
I am fully aware that the first, viz., 6 Geo. 4. c. 49. is re- JJJ^^*^*^. 
pealed, yet I think that in ascertaining the^ true meaning of tured, fou 
the statute now in existence, viz., 13 & 14 Vict o; 36., I am ~^^JJu>ntf 
bound to look at both Acts. ^^^ ^^ 

Should this first question be decided in the aflirmative, then nomb^?^ ^ 
it will be necessary to determine as to the number of persons 
which the Court is to pronounce as having been concerned in 
this piracy. 

The last Act of Parliament which I have mentioned must ^^^"^^ 
certainly govern the decision of the Court ; but my reason for e. 26. most be 
thinking that I must not lay out of consideration the preceding ^^."^ <^<>^ 
statute is, that I think these two Acts must be taken together e Geo. 4. c. 49. 
in any attempt which is made to ascertain the true meaning of 

(a) Ante, p. 86. (b) Poit, p. 85. 

B. & A. — VOL. I. a 
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The object of 
both ttetatet 
wai topat 
down pirmtical 
acts, by whom* 
floerer com- 


the latter. The last Act, it is true, in many respects, has es- 
sentiallj departed from the preceding, but I think it is exceed- 
ingly doubtful, though the terms differ, whether it was intended 
by the Legislature to alter the definition or meaning of the 
word " pirates ; * or, in other words, whether a different set of 
persons, on account of whom bounty was to be granted, was 
contemplated by the second Act It is true, that the expres- 
sions differ, but it is pos^ble that the same idea is intended to 
be conveyed in different words. 

Now, the words of the first Act of Parliament are these : — 
''The actual taking, sinking, or destroying of* boats, &c, 
manned by pirates or persons engaged in acts of piracy ;" and 
the second Act has these words : ** After the said 1st day of 
June, attack or be engaged with any persons alleged to be 
pirates, afloat or ashore." The words omitted, therefore, in 
this latter Act, are — ''persons engaged in acts of piracy,** and 
the words substituted are, " persons alleged to be pirates.** 

It is perfectly true, as a general principle, that effect ought to 
be given, if practicable, to every word in an Act of Parliament ; 
but I think that that principle may be answered in two ways, 
— either by holding that the words have two distinct and 
separate meanings, or, that the second expression is merely ex- 
planatory of the first. I am very much inclined to think, look- 
ing at the original Act of Parli^nent, that the words "pirates 
or persons engaged in acts of piracy," were not intended to 
embrace two difierent sets of people. Of course I need not 
say how very difficult it is to ascertain what the real intention 
of the Legislature is, or what was to be expressed by words of 
this description. But I have the greatest difficulty in satisfy- 
ing my own mind that there is any substantial or real difference 
between "pirates'* and "persons engaged in acts of piracy.** 

Assuming, however, that the words have two distinct mean- 
ings, viz., that by the first Act, " pirates,** in the strict sense of 
the term, are meant, and that the expression " persons commit- 
ting piratical acts ** has another meaning, though we are not 
able to say what; it does not appear to me necessarily to 
follow, that the omission of the words in the second statute 
entails the necessity of putting a more limited construction 
upon it, because the words are altogether changed, and simply 
are what I have stated, " persons alleged to be pirates.** 

It may be well, I think, to bear in mind what is the object of 
both statutes, because, respecting that matter there can be no 
doubt. The title to the first is, " An Act for the encouraging 
the Capture or Destruction of Piratical Ships and Vessels,** and 
it must have been the wish and intention of the Legislature to 
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put dowQ piratical acts by whomsoever committed. Now, how , ^^^^' , 
am I to determine who are pirates, except by the acts that they tbb 
have committed ? I apprehend that, in the administration of ^^^'"JJl^ 
our criminal law, generally speaking, all persons are held to be judgmoit 
pirates who are found guilty of piratical acts ; and piratical acts in erimiiua 
are robbery and murder upon the high seas. I do not believe ^^»?^P*"®"i 

- ^ - , ® found gnuty of 

that, even where human life was at stake, our Courts of Com- piratioal aeu 
mon Law ever thought it necessary to extend their inquiries ^^^ ^ ^ 
further, if it was clearly proved agunst the accused that they 
had committed robbery and mnrder upon the high seas. In 
that case they were adjudged to be pirates, and suffered ac- 
cordingly. Whatever may have been the definition in some of 
the books, and I have been referred by Her Majesty's advocate 
to an American case (a), where, I believe, all the authorities 
bearing on this subject are collected, it was never, so far as I 
am able to find, deemed necessary to inquire whether parties so 
convicted of these crimes had intended to rob on the high seas, 
or to murder on the high seas indiscriminately. 

Though the municipal law of different countries may and All nations 
does differ, in many respects, as to its definition of piracy, yet gjf ^^d*m«^ 
I apprehend that all nations agree in this: that acts, such as der on tbe high 
those which I have mentioned, when committed on the high ^^^^* 
seas, are piratical acts, and contrary to the law of nations. 

It is true, that where the subjects of one country may rebel It does not 
flgiunst the ruling power, and commit divers acts of violence i^JIiJ^r. 
with regard to that ruling power, that other nations may not sons are insur- 
think fit to consider them as ^ts of piracy. But, however this ^bst^the 
may be, I do not think it necessary to follow up that disquisition government of 
on the present occasion. I think it does not follow that, be- eoontry, they 
cause persons who are rebels or insurgents may commit aeainst ™*y ^9} •^. 

*^ , o i^ ^ o commit pirati- 

the ruling power of their own country acts of violence, they cai acts against 
may not be, as well as insurgents and rebels, pirates also; ^^^"- 
pirates for other acts committed towards other persons. It does 
not follow that rebels or insurgents may not commit piratical 
acts against the subjects of other states, especially if such acts 
were in no degree connected with the insurrection or rebellion. 

Even an independent state may, in my opinion, be guilty of An independ- 
piratical acts. What were the Barbary pirates of olden times ? be gntity"? ^ 
What many of the African tribes at this moment ? It is, I piratical acts. 
believe, notorious, that tribes now inhabiting the African coast 
of the Mediterranean will send out their boats and capture any 
ships becalmed upon their ooasts. Are they not pirates, be- 
cause, perhaps, their whole livelihood may not depend on 
piratical acts? I am well aware that it has been said that a 

(a) The United SiaUi v. Smith, 5 Wheaton, 153, post, p. 90. 

Q 2 
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, ^^^' . Btate cannot be piratical ; bat I am not dispoBed to assent to 

Tan Bucli dictum as a unWeisal proposition. 

ILlokllan j|. appears to me, therefore, that in aflSxing a construction to 

Judymemt ^^ Statute, I am entitled to hold that the intention of the 

Intention of Legislature was, that acts of piracy might constitute men pirates, 

^^^^^*&^ notwithstanding they were committed by the subjects of a 

of piracy barbarous state, or by insurgents. It i^pears to me this is true 

taSTmen^"*'*" ** * general, though, perhaps, not as a universal proposition. 

piratei. Having thus briefly stated my opinion as to the construction 

In eonttraing of the statute, I Will now advert, with equal brevity, to what 

liamentthe appears to have been our own law; and for this purpose: 

presamption if, because in considering what is the true meaning of an Act of 

where nothing , ^ , , , _ 

to the contrary Parliament where any expression is used, I think the proba- 
context Sa^* bility is, where nothing appears in the context to the contrary, 
an ezpresaion the term in the Act of Parliament is used in conformity with a 
formity^witha ^^^1^1^ term known in Common Law, and not in a more gene- 
similar exprea- ral or extensive sense. 

Common Law. Now, I refer to Bussell on Crimes, where we find the result 
Piracy at Com- of many older authorities. He commences in these words: 
mon Law. **The ofience of piracy, at Common Law, consists in commit- 
ting those acts of robbery and depredation upon the high seas, 
which, if committed upon land, would have amounted to felony 
there ^ (a) : and in a subsequent part I find the following : " If 
a robbery be committed in creeks, harbours, ports, &c., in 
foreign countries, the Court of Admiralty indisputably has 
jurisdiction of it, and such ofience is consequently piracy." (&) 
There is a case also stated here which I think applies: ** Where 
a prisoner was indicted for stealing three chests of tea out of 
the * Aurora,' of London, on the high seas, and it was proved 
that the larceny was committed while the vessel lay off Wampa, 
in the river, twenty or thirty miles from the sea, but there was 
no evidence as to the tide flowing or otherwise, at the place 
where the vessel lay ; it was held, from the circumstance that 
the tea was stolen on board the vessel which had crossed the 
ocean, that there was suflScient evidence that the larceny was 
committed on the high seas." (c) 

Agiun, it was decided in another case, that where A, standing 
on the shore of a harbour, fired a loaded musket at a revenue 
cutter which had struck upon a sand^bank in the sea, about 
100 yards from the shore, by which firing a person was mali- 
ciously killed on board the vessel, it was piracy, (d) 

It appears to me, therefore, that, from the quotations which 
I have just made, I derive two advantages; one, in 

(a) Rnasell on Crimea, book ii. ch. 8. a. 1 . 

(b) Ibid. s. 2. (c) Ibid. (d) Ibid. 
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enabled with greater certainty to affix a true meaning to the . ^^^^' . 
statute itself; the otherj a reference to what I must more par- Ths 
ticukrly consider^ — the place where the occurrence happened. ^2^^'' 

I will now advert to so much of the facts as will be sufficient judgment. 
to enable me to judge whether the present claim is well- 
founded. 

It appears that, towards the latter end of 1851, there was an The fkcu of 
insurrection in some of the dominions belonging to the States of ^f 
ChilL General Cruz was at the head of this insurrection, 
failed^ and retired into the country. There was a Chilian 
conyict settlement at a place called Punta Arenas, the garrison 
of which consisted of 160 soldiers, and 450 male convicts. An 
officer in that garrison raised an insurrection against the 
governor, murdered him, and, in conjunction with those who 
conspired with him, seized a British vessel, called " The Eliza 
Cornish,'' and also an American vessel called the ^'Florida.'' 
They murdered the master of the ''Eliza Cornish," and a 
Mr. Deane, a passenger and part owner, and they also mur- 
dered the owner of the " Florida," who was on board. These 
facts coming to the knowledge of Admiral Thoresby, the com- 
mander-in-chief of that station, he despatched the '' Virago," 
a British steamer, under the command of Captain Houston 
Stewart, to the Straits of Magellan. On the 28th January, 
1852, a vessel, which proved to be the " Eliza Cornish," was 
descried working out of the Straits ; chase was made ; a shot 
fired across her bows brought her to; she was boarded and 
seized by orders of Captain Stewart 

At the time she was so seized she was in possession of a 
large number of the persons who had raised the insurrection at 
Punta Arenas. There were found on board her 128 men, 
24 women, and 18 children ; the guns were loaded and the 
men were armed. These were under the command of a man 
named Bruno Brionis, who held a commission from Cambiaso, 
the leader of the insurrection, and the instigator of the murders 
and robberies then committed ; and these men were afterwards 
delivered up to the Chilian authorities at Yalparaisa Captain 
Stewart proceeded in search of Cambiaso and the other insur- 
gents, giving that name to those who had left Punta Arenas. 
He secured fifty-six at a place called Wood's Bay, and on the 15th 
February be discovered the " Florida " herself, in the possession 
of a lanrge number of the same people. It was said that these 
insurgents had, whilst at sea, risen against Cambiaso and five 
others, and, with the aid of the American master and crew, 
brought the vessel to the port where Captain Stewart had 
found her. 

G 8 
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ia53. On board the '* Florida ^ was found treasure which had been 

plundered from the *^ Eliza Cornish.'* All the persons on board 
the ** Florida," not American, were delivered np to the Chilian 
authorities* 

ThcM train. As to the general character of these transactions, I reall j 

do^edlj* cannot bring myself to entertain a doubt. Even if I could be 
pinticiil, al- induced to adopt the distinction, that the acts in question were 
aat^L^ehetn ^^® ^^ ^^ insurgents, I should still, even from that, adhere to 
the seta of the opinion that they were piratical acts; — piratical acts, too, 
°''*'^" in my judgment, in no degree whatsoever connected with the 

insurrection or rebellion, or with the intention of these parties 
to go to any other part of the world. They were acts, in one 
sense, of wanton cruelty, in the murder of foreign subjects, and 
in the indiscriminate plunder of their property. I am of opinion 
that the persons who did these acts were guilty of piracy, and 
were to be deemed pirates, unless some of the other objections 
which have been urged ought to prevaiL 
^e objeetioa Jt has been said that these acts were not committed on the 
▼ere not com- high seas, and, therefore, the murder and robbery not properly 
mmed on the qj legally piratical. This objection well deserves consideration; 
▼ere therefore for it is true that murder and robbery, done upon land, and not 
pSiSu'am- ^y persons notoriously pirates, would not be piracy. Here, as 
not be fof- I understand the facts, the ** Eliza Cornish ** and the '^ Florida ** 
^*^ were seized in port, and the murders committed in port or com- 

mitted on land, on the persons taken out of the vessels. Had 
the vessels been recaptured whilst lying in port, there might be 
raised an argument, though I do not say it would prevail, that 
these offences, legally speaking, would not be classed as acts of 
piracy. I say it might be so ; though I am not disposed to hold 
that the doctrine that the port, forming a part of the dominions 
of the State to which it belongs, ought in all cases to divest 
robbery and murder done in such port of the character of 
piracy. I am much more strongly inclined to hold this from 
the facts quoted from Bussell ; and I am still more inclined to 
come to that conclusion for another reason, because the statute 
expressly contemplates acts done on shore, for these are the 
words : ** Shall, after the said first day of June, attack or be 
engaged with any persons alleged to be pirates, afloat or 
ashore,** manifestly intending to take cognisance of piratical 
offences, or offenoes of that class, when they were committed on 
shore. It would quite fail if it were not so ; because we all 
know that pirates are not perpetually at sea, but under the 
necessity of going on shore at various places $ and, of course, 
they must be followed and taken there, or not at all. 

In this case, however, the ships were carried away and navi* 
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gated by the very same persons who originally seized them. , ^^^' 
NoW| I consider the possession at sea to have been a piratical Tna 
possession ; to have been a continuation of the murder and rob- ^««J*^ 
bery ; and the carrying away the ships on the high seas, to have j^menu 
been piratical acts» quite independently of the original seizure. 

The next question for consideration is, whether there was Nextqaes- 
sQch an attack or engagement as satisfies the true meaning of SL^,„^"an 
the Act of Parliament, which requires me to certify. The words attack or en« 
of the Act are '' shall attack or be engaged with any persons Stfiffy^the^^ 
alleged to be pirates, afloat or ashore." I am to determine meaning of the 
whether the persons or any of them so attacked or engaged g^ent 
were pirates, and to adjudge what was the total number of 
pirates so engaged or attacked. These are the words of the Act 
of Parliament. 

There is, I apprehend, a clear difference in the meaning of 
these two words. I take an attack to be the use of, or the 
attempt to use, force or violence. I take it, it is not necessary, 
to constitute an attack, that there should be any resistance, or 
any actual combat or any blood spilt Engagement is a different 
word, and seems necessarily to imply that there was something 
of a combat or fight. 

Now, with respect to the capture of the ^ Eliza Cornish," it Captnre by 
appears to me fairly to fall within the meaning of the Act of ^^^'^^ iHth- 
Parliament She was in possession of pirates ; her capture was p«t bloodfthcd, 
effected by intimidation, by an overpowering force : she yielded tatiafy the 
of necessity, when a gun was fired across her bows. I cannot ^^"^ ^ ^^ 
conceive that, in order to bring this case within the meaning of 
the statute, it was necessary that a gim should be fired into her. 
I think that bloodshed is not an indispensable ingredient to 
form an attack within the meaning of the statute, and that the 
Legislature never intended that, in order to entitle themselves to 
reward, the captors must take away human life. 

My opinion on this point is not shaken by the statement of 
the mate of the *' Eliza Cornish.*' Mr. Smith represents that 
Brionis was in command of the '* Elliza Cornish,'* and, upon 
descrying the steamer, desired him to hoist Bussian colours, 
which he refused to do. He says that, after a struggle, he threw 
them away, and that he assured Brionis that if he and his com- 
rades would go below, he would pass the steamer unobserved 
that they accordingly did go below, and that the steamer soon 
afterwards fired a gun, and that he (Smith) then brought the 
brigantine to, and she was taken possession of by the '' Yirago." 

In my judgment, if all these facts were literally true, they 
offer no important consideration for the decision of this case. 
All this was utterly unknown to Captain Stewart; resistance 

Q 4 
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, ^^^' . would hsLie been offered by those in poBseflsion of the '* Eliza 

Thb Cornish," if it had been possible ; they only ayailed themselves 

^Ji^^J^ of the device of Mr, Smith, for the chance of an escape when 

Judgment resistance, which they were willing to offer, would have been in 

Bach WM the ^^ixi. No man, I t)iink, can reasonably doubt that the capture 

^FT^ c ^* ^^ ^® " Eliza Cornish " was effected by force alone, — not, indeed, 

nish" by the by actual violence, but by an intimidation which rendered it 

••Yingo" unnecessary ; and this I conceive to be as much an attack as 

where a highwayman presents his pistol, and the traveller yields 
without attempting resistance. 
In detenniniiig I must next determine as to the capture of the fifty-six per- 
the l^siatore ^^^ ^^ Wood's Bay. I must here observe, that I believe it is 
never intended utterly impossible to obtain, and I believe the L^islature never 
cite evidence intended to require, precise and accurate evidence as to the cap- 
Mto indiTi- tupQ qj destruction of persons of this description, nor as to the 

character which belonged to each and all of them. It is clearly 
impracticable to ascertain or designate individually all those 
who were concerned in this atrocious transaction. It is, I think, 
fair to conclude that all who embarked on board the '' Eliza 
Cornish " or the " Florida,** save the American crew, were con- 
spirators in the original murders and robberies which I have 
already mentioned. 
Theflfty-«ix It appears that Cambiaso^ the ringleader of this band of 
taredalt Wood's HifBans, had landed from the '* Florida" fifty-six persons at 
Bey are aoffi- Wood's Bay, and these were amongst those embarked at Punta 
fed to cooM ' Arenas, and were on board the American vessel at that place, 
within the By a judidous arrangement of the force at his command, Cap- 
•tatnte. tain Stewart surrounded and made prisoners of the whole, and 

so, in execution of his orders to clear the Struts of all difficulties 
opposed to navigation, he did clear them of a band of persons 
who, by their past misconduct, had shown themselves ready to 
commit any crime, however atrocious. Looking at this transac- 
tion as I am compelled to do, in its narrowest point of view, 
my opinion is, that it fturly falls within the just construction of 
the words of the Act of Parliament. 
So also were Lastly, my attention must be directed to the recapture of the 

^oM^doB « Florida.** In the port of San Carlos, in the isknd of Chili, 
''Florida." Captain Stewart found her, with a considerable portion of the 

treasure originally shipped in the '' Eliza Cornish " on board of 
her. Cambiaso had originally embarked on board this vessel at 
Punta Arenas, and had intended to prosecute his voyage to the 
eastward, and, as I think is proved from the evidence, to some 
port not in the dominions of ChilL But that I hold to be a 
matter of no importance, and shall not endeavour to ascertain 
how that may be. Here she was when the '' Virago ^ found 
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her at San Carlos, in possession of a part of the persons who 
had originally embarked in her at Panta Arenas ; but they had 
risen on Cambiaso, and he and some of his comrades were in 
confinement She then was in the actaal possession of those 
who> according to the judgment I must form, had been con- 
cerned in acts of piracy, and not only that^ but who had con- 
tinued the acts by carrying the vessel away over the sea for 
their own object and for their own advantage. 

It does not appear to me to matter which of the pirates were 
in possession, — which, for the time, had the upper hand ; whether 
Cambiaso and those that adhered to lum, or whether those who 
rose against Cambiaso, rnd put him into confinement with others. 
I think they are all to be placed in the same category, and all to 
be deemed pirates. 

It was suggested that there were two vessels of war present 
at the time belonging to the Chilian Oovernment, but whether 
capable or not of effecting a recapture, they had neither done 
nor attempted anything when Captain Stewart arrived Ue, on 
his arrival, immediately plac^ his vessel alongside the *' Florida,*^ 
and boarded her with a party of officers and men ; and took for- 
cible possession of her again. 

I say that, looking at all these circumstances, I think this re- 
capture could only have been effected from terror of the superior 
force which was brought to bear against the vessel ; and again, 
I think it does, with the previous acts, fidrly fall within that con- 
struction which the Act of Parliament admits of. 

It only remains to determine the number for which it is the Coort pro- 
duty of the Court to pronounce. There are three ckims : — for JJJ"^^^ 
128 taken in the ** Eliza Cornish," for the 56 taken at Wood's 
Bay, and for 200 taken on board the ** Florida.** For the first 
and second I pronounce; but with regard to the last, more doubt 
may be entertiuned, and, in order to keep within due bounds, I 
shall fi^ that at 160 instead of 200. 

I cannot conclude my judgment without expressing my 
opinion that it was for services like these that the Legislature 
intended to provide a reward ; services of great importance to 
the safe navigation of the seas in that part of the world, and 
effected by the capture of a band of persons whose acts of mur- 
der and plunder, both on land and at sea, rendered their capture 
and punishment indispensable to the safety of ships of all nations 
occupied in those waters. 

I trust I have not put too latitudinarian a construction on 
this Act of Pariiament, from my high consideration of the ser- 
vices so rendered, and of the decision and promptitude whereby 
those measures were so successfully taken; and I repeat my 
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opinion^ that the persons so taken are justly to be deemed 

pirates, and were, when captured, within the meaning of the 

Act. (a) 

Proctors for the respective parties before the Court: the 

QueefCs Proctor^ the Admiralty Proctor^ F. ClarhsaUf and 

Burchett. 


ia) This decision also terminates, 
act, the suit for salrage, arising 
out of the same transaction ; for the 
salyage reward for such recapture 


from pirates is fixed by the Act of 
Parliament at one-eighth of the 

yalue. 


UNITED STATES v. SMITH, (i) 

The jury found a special verdict as follows : — " We, of the jnry, find that 
the prisoner, Thomas Smith, in the month of March, 1819, and others, were 
part of the crew of a private armed yessel, called the * Creollo * (commis- 
sioned by the government of Buenos Ayres, a colony then at war with 
Spun), and lying in the port of Margaritta ; that in the month of March, 
1819, the said prisoner and others of the crew mutinied, confined their 
officer, left the vessel, and, in the said port of Margaritta, seized, by violence, 
a vessel called the * Irresbtible,* a private armed vessel lying in that port, 
commissioned by the Government of Artigas, who was also at war with 
Spain ; that the said prisoner and others having so possessed themselves of 
the said vessel, the * Irresistible,* appointed their officers, proceeded to sea, 
on a cmixe, without any documents or commission whatever, and while on 
that cruize, in the month of April, 1819, on the high seas, committed the 
offence charged in the indictment, by the plunder and robbery of the 
Spanish vessel therein mentioned. If the plunder and robbery aforesaid 
be piracy under the Act of Congress (c) of the United States, entitled * An 
Act to protect the Commerce of the United States and punish the Crime of 
Piracy,* then we find the said prisoner guilty ; if the plunder and robberj 
above stated be not piracy under the said Act of Congress, then we find him 
not guilty.*' 

The Circuit Court of Virginia divided on the question, whether this 
was piracy as defined by the Law of Nations, and was to be punishable under 
the Act of Congress of the 8rd of March, 1819, and thereupon the question 
was certified to the Supreme Court of the United States for its decision. 
The Court certified that it was piracy, and in the course of the judgment 
Mr. Justice l^ory said, " It is next to be considered whether the crime of 
piracy is defined by the Law of Nations with reasonable certainty. What 
the Law of Nations on this subject is, may be ascertained by consulting the 
works of jurists, writing professedly on public law, or by the general usage 
and practice of nations, or by judicial decisions recognising and enforcing 
that law. There is scarcely a writer on the Law of Nations who does not 
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[h) 5 Wheat. 153. 
le) Which provides, " that if any 
person or persons whatsoever, shall. 


on the high seas, commit the crime 
of piracy, as defined bjf the Law tjf 

NatiatUj jnc.** 
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allude to piracj aa a crime of a settled and determinate nature ; and whatever 
maj be the dlyersitj of definitions on other respects, all writers concur in 
holding, that robbery or forcible depredations upon the sea, amnu> fitrandif 
is piracj. The same doctrine is held bj all the great writers on maritime 
law, in terms that admit of no reasonable doubt The Common Law, too, 
recognises and punishes piracj as an offence, not against its own municipal 
code, but as an offence against the Law of Nations (which is part of the 
Common Law), as an offence against the uniTersal law of societj ;— a pirate 
being deemed an enemj of the human race. Lideed, until the statute of 
28 Hen. 8. c 15., piracj was punishable in England onlj in the Admiral tj 
as a ciyil law offence, and that statute, in changing the jurisdiction, has been 
universallj admitted not to have changed the nature of the offence, (a) 
Sir Charles Hedgei^ in his charge at the Admiraltj Sessions, in the case of 
Bex Y. Dawson (i), declared, in emphatic terms, that ** piracj is onlj a sea 
term for robberj, piracj being a robberj committed within the jurisdiction 
of the Admiraltj.** Sir LeoUns Jenkins^ too, on a like occasion, declared 
that ** a robberj, when committed upon the sea, is what we call piracj,** 
and he cited the civil law writers in proof. And it is manifest from the 
language of Sir William BlacksUme in his comments on piracj, that he con- 
sidered theCommon Law definition as distinguishable in no respect from that 
of the Law of Nations. So that whether we advert to the writers on the 
Common Law, or the Maritime Law, or the Law of Nations, we shall find 
that thej universall j treat of piracj as an offence against the Law of Nations, 
and that its true definition bj that law is, robberj upon the sea.** 


1853. 



(a) Hawk. P. C. c. 37. s. 2. 
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THE •' C AKRON." 

± HIS was a cause of damage, promoted by the owners of the 
*' Pursuit^'^a collier brig of 180 tons burthenj against the steam- 
ship ** Carron.** 

The collision occurred off Flamborough Head, about ten or 
twelve miles from the land, between seyen and eight o'clock on 
the morning of the 2nd of Maj, 1853. The brig was on a voyage 
from Hartlejiool to London, laden with coal, was dose hauled 
on the larboard tack, steering about south and by east, and 
under all saiL She alleged, that the mate was at the wheel of 
the brig, and a seaman forward on the larboard side of the fore- 
castle, keeping a strict look-out, inasmuch as the weather was 
foggy^ though not so much so as to prevent vessels from being 
Been from each other at the distance of about three cables' 
length;' that at this time, and in this state of things^ the 
*' Carron " was seen by the look-out at the distance of about 
three cables' lengths on the brig's starboard bow^ steering about 
north, and rapidly approaching the brig ; that the look-out, as 
also the mate, who kept the brig's helm steady, never altering 
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her coarse, immediately snd loudlj hailed the steamer, bat to 
no parpose, inasmach as she also kept her course, and withoat 
(so far as appeared) either altering her helm or slackening her 
speed, presently came into collision with the brig, striking her a 
sliding blow on the starboard qnarter abaft the midships with 
her (the steamer's) starboard bow ; that the collision was im- 
potable to those on board the ** Carron,'* inasmach as if they 
had had a good look-oat they might and mast have seen the 
brig in ample time to have enabled them, taking the proper 
steps for that purpose, to have avoided coming in contact with 
the brig, &c« 

The ^ Carron," in answer, alleged, thai on the said morning 
the fog was so thick that an object could not be seen beyond 
the ship's length ; that she was proceeding with the greatest 
caution at no greater speed than was sufficient to navigate her, 
and kept her bell and steam whistle alternately going ; that 
several men were on the look out, and suddenly descried the 
brig within a ship's length on her starboard bow, no notice of 
her aj^roach or proximity U> the steamship having been given 
by any bell, whistle, hailing^ or other signal from on board the 
said brig ; that the helm of the steamship was immediately put 
to starboard, and her engines stopped and reversed, but from 
the nearness of the two vessels to each other a collision could 
not be avoided between them ; that the same was occasioned by 
the state of the weather, and the want of a proper precaution 
on the part of tiie brig in not keeping a bell, whistle, or some 
other signal gciog, m a notice of their approach, &c. 

Dr. Addams and Dr. ^inks appeared for the owners of the 
*< Pursuit;" Dr. Hobinson and Dr. Jenner for those of the 
*• Carron." 


Summing-up, 

Doabtfbl cir- 
cmnstances 
miistbejadged 
by the facts 
that are ad* 
mitted or in- 
dispatably 
prored.' 


Dr. Lushikoton^ addressing the Elder Brethren :— Oentle- 
men, it frequently hi^ppens in these, and I might say, in other 
cases, that the safest mode of coming to a conclusion is, where 
you find certain facts and circumstances admitted, or indisputably 
proved, and where others are doubtful, to make those doubtful 
facts consistent, if possible, with those that are certain and 
proved indisputably. I must rather explain myself on that 
subject. If you have the fact, for instance, of the state of the 
wind, of the description of the vessels, and of the course they 
are steering, time and place, all indisputably proved,* and if it 
be doubtful on the evidence produced, which very frequently 
happens, as to other parts of the case, you must endeavour to 
frame your dedsion so as to make the doubtful facts conform 
with those which are indisputably proved. 
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Now, upon the present occaflion, there may be four different . ^^^' , 
results : it may be, firstly, that the *' Carron " was alone to Thb 
blame; secondly, that the "Pursuit'* was alone to blame, for ''Cakbok.** 
want of a suflScient look-out or a fog-horn ; thirdly, that botli "*'~*^"'9^ 
were to blame ; and, lastly, that it was a case of inevitable 
accident, in which neither was to blame ; and we are to deter- 
mine upon the facts and circumstances which I am now about 
to bring to your attention, which of these four conduuons is 
the just and right one. 

But before I proceed to do so, I will take the liberty of ex- ?**,?**''"*■ 
plaining the meaning, as it affects the decision of the case, of shift from one 
the onus probandi, the burthen of proof, of which you have heard PV*^ ?° |^ 
something in the course of the argument. The party who cause, 
charges another with an act is bound in the first instance to 
make out something like a case, the burthen of proof lies upon 
the plaintiff so far ; but it does not at all follow that it lies 
upon him throughout the whole case ; for frequently, by proving 
certiun circumstances, the burthen of proof is thrown back upon 
the defendant, and he is bound to make ont his case. This I 
will presently illustrate to you. 

I will now approach the facts of the case, of which some are 
admitted ; and, following the method which I have already men- 
tioned, we will, if you please, take the facts so admitted, and 
then we will consider what are the litigated facts, and what 
d^ree of credence we should give to the one side or the other. 

According to the statement of the " Pursuit " she was a 
vessel of the burthen of 180 tons, bound from Hartlepool from 
London, laden with coals. The time when the collision took 
place was about half-past seven, a. m., on the 2nd of May ; the 
place was off Flamborough Head ; the wind was S. E., and 
she was close-hauled on the larboard tack. She represents her 
course to have been S. by K, which b not strictly correct, and 
she was under all saiL Now, I apprehend that, being so close- 
hauled on the larboard tack, and it being a foggy morning, she 
could not be going at any very great rate at that time. She 
states that she saw the *' Carron " steamer at the distance of 
three or four cables' length, hailed her, and kept her own 
course, and that the *' Carron," without taking any notice, ran 
into her, and struck her on the starboard quarter. 

Now, the result of that case, without considering the other, is, 
that it was the duty of the steamer, provided circumstances 
would allow her, to give way, and not to come into collision 
with a sailing vessel close-hauled, as this vessel was at that 
time. That is the rule of navigation, as we all admit. She 
has fulfilled the burthen of proof laid upon her ; she has thrown 
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.^ ^^^^' . the burthen of proof back again ; and it now becomes the doty 
Thb of the '' Carron " to state why she ought to be excused from the 
5^Tr Wame of this collision. 

"^' Now, the defence of the ** Carron * is two-fold. First, she 
^7^ you, the ** Pursuit,** were to blame, for not having in- 
timated your approach by sounding a fog-horn, or by some 
other means; but it will be for you. Gentlemen, to conrider 
whether any culpability arises from that circumstance, because 
it is quite clear that no signal was given, that no fog-horn was 
blown. The next defence of the ** Carron** is this, we did all that 
could possibly be done ; we took every possible measure that 
we could adopt by way of precaution ; but, unfortunately, from 
the state of the weather, and the absence of any signal from the 
'^ Pursuit," notwithstanding we did all that any one could re* 
quire from person^ so circumstanced, the collision took place. 

Now, with respect to this point, I will bring under your 
consideration the representation given on behalf of the ** Car- 
ron ** herself, viz., the affidavit which has been made by the 
master and several others, and then you must form your 
judgment on what ought to be the result Now, they repre* 
sent the morning as being exceedingly foggy, that objects could 
not be seen at a greater distance than the ship's length. They 
say, too, that the steamship proceeded with the greatest caution, 
and not at a greater speed than was sufficient to navigate her, 
the bell and the steam whistle being kept alternately going. 
These facts are all distinctly sworn to in this affidavit, and 
there is nothing to contradict the statement so made ; therefore, 
if the statement is credible, which it is if it is not contradicted 
by other facts, of which we have adequate and complete proof, 
it must be taken to be true. Passing by circumstances of no 
importance I go to this part of the affidavit, which is to the fol*- 
lowing eflfeot : -^ '* A vessel, which afterwards proved to be the 
' Pursuit,* was suddenly seen by these deponents coming in a 
southerly direction, with all sail set;** — this is admitted to be 
true, — " and within a ship's length of the said steamship, on 
her starboard bow." Assuming this to be true, you will have 
to conrider whether, if there was a proper look-out, they ought 
or ought not, according to your opinion, to have seen her at an 
earlier period. And you will also bear in mind the fact that 
she was seen on the steamship's starboard bow. Then they say, 
no notice was given of her approach ; and '' the master of the 
steam-vessel immediately gave orders to have her helm put to 
starboard, and her engines stopped and reversed, which orders 
were instantly obeyed ; but, from the nearness of the two vessels 
to each other at the time, a collision could not be avoided." 
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If you are of opinion that all this statement is correct^ and 
that it is reconcileable with other statements, of course you will 
give it credit ; but you will bear in mind that it is stated in this 
very affidavit, first, that she was seen on the starboard bow ; 
and, secondly, that the helm of the steamship was put to star- 
board, and that^ notwithstanding that, these two vessels came 
into .collision; which is an admitted fact, the steamer striking 
the ** Pursuit " on the starboard bow. 

Now these are all the facts and circumstances of the case. I 
can render you no further assistance in the formation of your 
opinion upon them. You, as nautical men, will have the kind 
ness to teU me, whether the ** Carron ^ was to blame at all ; 
whether she was solely to blame, or to blame in conjunction 
with the ''Pursuit"; or whether you think, all proper measures 
having been taken on board the '' Carron," this collision was the 
result of inevitable accident, arising from the foggy state of the 
weather, which rendered all precautions whatever, when taken, 
inefficient to avoid the collision. 

The Court and the Elder Brethren having retired for con- 
sultation, on their return 
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Db. Lushikotok said, the gentlemen with whose assistance 
I am favoured are of opinion that the '' Pursuit " was to blame 
in this respect, that having seen the " Carron ** at the distance 
at which they represent they did see her, she ought to have 
given notice by blowing a fog-horn (a), which she omitted to do. 
They are also of opinion, that the representations made on 
behalf of the ** Carron " cannot be consonant with the fact, for 
if she did descry the vessel in the manner therein stated, and 
immediately starboarded her helm, it was utterly impossible she 
could have struck the ''Pursuit" on the starboard quarter. 
Under these circumstances they are of opinion that the " Car- 
ron " was also to blame. I must pronounce, therefore, that both 
vessels are to blame. 

Proctors, for the "Pursuit," BurcheU; for the "Carron," 
E. Tolhr. 


Judgment 


(a) The following passage ap- 
peared in the protest or the master 
and seamen of the ** Pursnit :*' — * ^ On 
the steamer, in the course of a few 


minntes (afler the collision), a bell 
was rung, which was answered by a 
fog-horn irom the * Pursuit,* and 
the steamer then returned,** &c. 
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CouiiTOF THE "ALIWAL." 

Admxraltt. 

Nov. 21. XhIS was sn action for damage promoted by the "Ami 
twonUiugTes- Moore^" a brig of 238 tons burthen^ agunst the ** AHwalj" a 
seb, which trfg ^f 203 tons. The latter was proceeding in ballast from 

etme into col- -^ ^ «• * #» 

linon, having Gravesend to the Tjne ; the former with a cargo of coals from 

Ad^nltTK- S*^®^*^ *^ London, when they came into collision about ten 

gnUtioni miles from Flamborough Head, on the night of the 9th of 

1^^^ January last. As the case on both sides is stated by the Jndge 

neither having in his ** summing up," and the judgment, moreover, turned upon 

STeoliision ^ point which was neither put in plea nor touched upon in 

iras occasioned argument, it is unnecessary to give the pleadings, 
obtervance on A cross aotion was entered on behalf of the *' Aliwal." 

*A *^r'*^ ^' ^^'^"^ "^ ^'- ^«»»^ appeared for the " Ann Moore.^ 
Coort, never- Sir J. J). Hardily Q. A. and Dr. Bayfard iot the ** Ali- 

thelcM, hdd, waL" 
thai nnder the ^ 
circonstances 

^^Y^idi ^^ LuSHiNOTON, addressing the Elder Brethren : — 

were barred of Gentlemen, I must trouble you with a brief statement of the 
^{aZ^isvLl leading facts in this case in order to lead you to the questions 
c 79. s. ss. upon which I wish to have your opinion. 

Now the case of the *' Ann Moore ** may be stated very con- 
cisely. She was bound from Shields to London, laden with 
coals ; the time when the collision took place was about half- 
past eleven o'clock, p.m., on the 9th January last, and the place 
was nine or ten miles distant from Flamborough Head. Ac- 
cording to the statement of the ** Ann Moore," the wind blew 
from the W.S.W., which I apprehend was an adverse wind. 
According to her representation the night was dark, but dear, 
and she was on the starboard tack, dose hauled. She represents 
that she saw the '' Aliwal ** three points on her starboard bow^ 
and running N. by E«, distant about one mile, and that when 
within 100 yards of each other, the helm of the <' Aliwal ** was 
put to port They hailed the ^ Aliwal" to keep her course, 
but soon afterwards she put her helm to starboard, the result of 
which was that she ran into the ** Ann Moore," striking her 
with her fore rigging on her starboard bow. That is her state- 
ment. 

It was represented, and strongly argued by counsel, that this 
statement cannot be consistent with truth, because no collision 
could have taken place in the manner stated. You will give 
such weight to that argument as you think the circumstances 
will justify ; but be that as it may, the fault of the *^ Aliwal ** 
is said to be, that without necessity she attempted :to .cross the 
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bows of the " Ann Moore ^ by porting her helm, and that then, . ^^^^' , 
instead of keeping her helm aport, she starboarded. That is Tbb 
the case of the **Ann Moore,** and it seems a simple one, "Aliwai^" 
provided it be consistent with ordinary probability. ummmg-uj^ 

The case of the '^ Aliwal " is, that she is a vessel of 203 tons, 
was in ballast, bound from Gravesend to the Tyne ; was on the 
larboard tack, going from four to five knots an hour, with the 
wind blowing from S.W. by W. There is a difference in the 
statements as to the wind, the other vessel stating that it was 
W.SbW. ; but I do not think it is of any consequence. She 
states her own course to have been N.W., and that she could 
see vessels only at a distance of a quarter of a mib ; so that, 
according to her representation, the night was dark, and there 
was much more difficulty in discerning objects at a distance 
than is represented by the ** Ann Moore." She farther states 
that the. ''Ann Moore" was seen one point on the '* Aliwal's " 
larboard bow ; that the '' Ann Moore " was steering S.S.E. ; 
that the '^ Aliwal's " helm was put hard aport, and then the 
'' Anne Moore ^ starboarded, whereby a collision was rendered 
almost inevitable ; that the " Aliwal's " helm was starboarded^ 
and then the " Ann Moore " ported. She states that imme- 
diately after the *' Ann Moore " had ported, she struck the 
*' Aliwal*' stem on, in the way of her main rigging, on the 
starboard side. She then alleges that ihe blame was attribut- 
able to the '* Ann Moore ** for not continuing her course, but 
in the first instance starboarding, and then porting her helm. 

These statements appear irreconcileable in themselves; you 
will therefore favour me with your judgment as to which is 
consistent with truth,— on which side the decision ought to be. 

It was aigued by counsel, and, I must say, very concisely, 
and at the same time with great ability, that the '* Ann Moore " 
ought to have luffed at the time ; that will be a question for 
you to determine. Comment was also made on the fact of there 
being no protest in this case. I put very little weight on that 
argument, because I know very many vessels insured in mutual 
insurance clubs do not make a protest in cases of collision. It 
is constantly so represented. It is a common fact. But upon 
another ground I mind very little about protests in cases of 
collision. In salvage cases they are of importance, because the Protest u of 
parties are obliged to make a representation of the facts, in S^^^. ><°P^^- 
order to claim from the insurance companies; they therefore bat not in col- 
proceed at once to state them, and they cannot afterwards deny ^"*®°' ^^"** 
what has taken place. But in these collision cases each party 
makes the best statement he can. 

It is also objected that there is no affidavit from the man at 

B. & A. — ^VOL. I. II 
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. ^^^' . the helm, CertuBly, if his eTidence had been important on the 

Thb part of the " Ann Moore," they ought to have brought in an 

* AuwAL." affidavit that he could not be produced ; but there is the evidence 

vmmtnff'i^. ^^ ^^ master and other men. 

With respect to the statement made before the receiver of 
droits, so far as there is a statement by the master himself, it 
is deserving of attention ; so far as it is hearsay, it must be re- 
jected ; because hearsay evidence cannot be received in a court 
of justice. 
The Coart k I have now made all the observations which I tlunk ne- 
nocktf of ^t <^^s^3Ary, because you are so much more capable of comprehend- 
statute 14 & ing the whole case than I am, except one. It was very well 
and of the Ad- ^^^ counsel to pass it ovcr, but I must not omit to refer to an 
miwlty rulci, Act of Parliament which involves one or both parties, or may 

made by Tirtae j-wi i .• i*. ^ 

thereof; though SO do* X ou know, gentlemen, there is a regulation under an 
Sot tSLlhiSi**' Act of Parliament, which directs tibat '* all sailing vessels, when 
upon in arga- under sail, or being towed, approaching or being approached 
^"^^^ by any other vessel, shall be bound to show, between sunset 

and sunrise, a bright light in such a position as can be best 
seen by such vessel or vessels, and in sufficient time to avoid 
collision. ** (a) Now it is quite clear that neither of these vessels 
obeyed the Act of Parliament ; there is no doubt about that ; 
they neglected to obey that which was imperative upon them. 
But the Act of Parliament qualifies the rules and regulations 
laid down by the Lords Commissioners of the Admiralty, for 
it states, ** If in any case of a collision between two or more 
vessels it appear that such collision was occasioned by the non- 
observance either of the foregoing rules with respect to the 
passing of steamers, or of the rules to be made as aforesud by 
the Lord High Admiral, or the Commissioners for executing 
the office of Lord High Admiral with respect to the exhibition 
of lights, the owner of the vessel by which any suoh rule has 
been infringed shall not be entitled to recover any recompenae 
whatsoever for any damage sustained*** (b) 

Now if you should be of opinion, on the present occasion, that 
this collision was occasioned by the non-exhibition of lights by 
these two vessels, the result will be, that neither can recover in 
the present action. Whether you think, imder the circum- 
stances, the collision was occasioned by not hoisting a light, is 
a matter for your consideration upon the whole of the evidence. 
Upon that matter you must come to a conclusion. 

(a) AdmiraltT notice reipectiiig the authority vested in them by 
lights, dated May 1st, 1852, gtTen 14 & 16 Viet, c 79. a. 26. 
by the commissioners by Tirtne of (h) 14 k 15 Vict. c. 7. s. 28. 
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The learned Judge and the Elder Brethren having retired 
for consultation, on their return 

Db. Lushikgton' said : — The gentlemen, with whose as- 
eistance I am favoured, have considered the facts and arguments 
adduced in this case, and we have come to three conclusions : 
first, wo are of opinion that the <' Aliwal ^ is clearly to blame 
in this case ; secondly, we are of opinion that evidence has not 
been produced to satisfy our minds that the helm of the '^ Anne 
Moore * was not starboarded ; and thirdly, we think, under all 
the circumstances, the Act of Parliament has not been ob- 
served ; that lights ought to have been hoisted. Therefore, under 
the 28th sect, neither party can recover, and each party must 
pay their own costs, (a) 

Proctor for the " Anne Moore,** Crosse ; for the " Aliwal," 
Bathnrst. 

(a) An appeal has been entered, in this case, on bebalf of the owners 
of the " Ann Moore.** 


1853. 


Thb 

"Aliwal." 

JudgmmL 


THE "TWO SISTERS.** 

IHIS was originally a cause of damage promoted by the 
owners of the fishing-boat *^ Good Samaritan,** against the 
schooner " Two Sisters.** 

The collision took place on the 26th of September, 1851 ; a 
few days after some negociation took place, and the agents of 
the owners of the '' Good Samaritan ** handed to the agent of 
the owner of the *^ Two Sisters ** a statement of their daim, 
amounting to 126/. 7s. 3d* 

Payment being refused, proceedings went on in the Admiralty 
Court, where, on the 19th November, 1852, the damage was 
pronounced for, and the accounts referred to the Registrar and 
Merchants. 

The owners of the '' Good Samaritan,** in making up their 
accounts, calculated their loss at 183/. 145. 7d., but the proctor 
for the ''Two Sisters** made a tender in acts of court of 
126/. 75. 3df., the amount of the claim originally made by the 
agent for the ** Gt>od Samaritan,** together with interest at the 
rate of 4/. per cent, from the date of the delivery of such 
claim. 

This tender was refused, and the accounts, were submitted to 
the Regbtrar and Merchants, who, by their report dated 
August 5, 1853, pronounced for the sufficiency of such tender. 

H 2 


The High 

Court or 

Admuultt. 

• Nov, 25. 

Objection to 
report of Re- 
ffistnr and 
Movants. 

A claim by 
the owners of 
a damaged 
▼easel for loss 
Boalained, esti- 
mated mode- 
rately to avoid 
litigation, hay- 
ing been re- 
jected, and the 
matter after- 
wards referred 
to the Registrar 
and Merchants, 
the owners are 
not bonnd by 
their original 
estimate, nor 
barred (^ their 
right to prove 
an actual loss 
greater than 
Uiat estimate. 

Statement 
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, ^^^' . To this report the proctor for the owners of the "Good 
The •* Two Samaritan '' objected^ and brought in an act on petition, al- 

SiwEBs.'* leging, among other things, that, on the 14th of the said month 
"^'' of October, the agent for the owner of the schooner called upon 
the agent of the owners of the said lugger for an account of the 
damage caused by the said collision, expressing a wish to settle 
the matter if it could be arranged upon fair terms ; that the 
agent for the lugger thereupon, from yerbal directions of one of 
the owners of the lugger, and without reference to any of his 
books or accounts, wrote out the claim annexed to the inter- 
rogatories to the witnesses examined on the libel given in in 
this cause, amounting to 126L 7s. 3if., and which claim was 
then handed to the agent for the owner of the schooner ; that 
shortly after the decree of this Court pronouncing for the 
damage, the owners of the lugger caused her to be further re- 
paired, at an additional cost of 61. lis. Id., such further repairs 
having been rendered necessary by the collision with the 
schooner, and not by any other cause whatever ; that after the 
said decree, the agent for the owners of the lu^er ascertained, 
upon reference to the books and accounts of his clients, that too 
small a sum had been charged for the value of the nets and 
ropes lost from the lugger, or sunk at the time of the oollisioD, 
and of the fish on board the lugger at that time, and also of the 
loss incurred by the detention of the lugger at Hull ; and ac- 
cordingly prepared a fresh claim, amounting to 183/. 14«. 7tL, 
which was delivered to the proctor for the owner of the 
schooner, who thereupon tendered in acts of court the sum of 
126/. 7s. 3d., the amount of the claim originally handed to his 
client, and 8L 2s. lOd. for interest thereon, which was refused ; 
that it appears by the second schedule annexed to the report of 
the Registrar and Merchants, that they have adopted the claim 
so originally delivered to the agent of the owner of the schooner 
in every respect, and notwithstanding that evidence was ten- 
dered to them on behalf of the owners of the lugger that their 
actual loss considerably exceeded the said sum of 126L 7s. Sd, ; 
that, &c* 

The answer denied that the additional repairs done to the 
lugger after the decree of the Court were rendered necessary 
by the collision ; that after the said decree, the agent for the 
owners of the lugger ascertained, or that the fact was, that too 
small a sum had been charged, &c., and alleged thai the original 
claim made by the owners of the lugger, amounting to 
126/L 7s. Sd,, was made by them deliberately, and after due 
consideration, the said collision having occurred on the 26th 
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September^ 1851, and the claim having been delivered on the . ^^^' 
14th October following ; that, &c. Thb '* Two 

Affidavits were brought in, and Mr. Clarke, the agent for Sirtbm." 
the ownera of the lugger, swore : *' that when he handed the ^^^^s* 
claim of 126Z. 7s, 3d. to the agent of the owner of the schooner, 
he told him that such amount would be accepted, provided the 
same was paid at once ; thcU he verily believes that such sum 
was considerably below the loss which the owners of the lugger 
eustaiDed by reason of the collision, and that the claim was sent 
in at the time with the view of getting the matter settled with- 
out going to law," 

Dr. Jenner appeared in opposition to the report of the Be- 
gistrar and Merchants. 

Dr. Tunss in support of it. 

Dr. Lushington. I disclum any attempt to express or to Jtufyneiu. 
form an opinion of the real amount of damage occasioned by the 
collision in this case. I have not adequate materials for a de- 
cision upon that point, though possibly I may have materials to 
enable me to say that the Registrar and Merchants were right 
in the conclusion they have drawn from the evidence before 
them. 

This case has been likened to a tender ; but I must say that, 
in my opinion, if there is any resemblance at all, it is so remote 
that no argument can fairly be drawn from it. It appears that 
after the collision, which was the subject of the suit in this 
Court, had taken place, some negociations were entered into by 
the agents of the parties with a view to a settlement, without 
the necessity of coming here at all, and that the agent for the 
'' Grood Samaritan " made a rough estimate of the damage she 
had received, and offered to settle the whole matter at once on 
the immediate payment of 126/. 7«. Sd* The negociations 
failed, the suit commenced in this Court, the damage was pro- 
nounced for, and the accounts were referred to the Registrar 
and Merchants, whereupon the proctor for the '' Two Sisters " 
tendered in acts of court the sum of 12621 7«. 3<2., with interest, 
which was rejected. In the report, to which objection is now 
taken, the Registrar and Merchants have pronounced for the 
suffidency of this tender. 

Now whether they have taken the estimate originally made 
on behalf of the damaged vessel as conclusive and binding on 
the party, I have no suflScient means of forming an opinion ; 
but I will state that, if they liave done so, I have no hesitation 
in saying they have adopted an erroneous principle. The adop- 
tion of such a principle would be unjust to the parties, and also 
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The "Two 
S1STER8." 

JudgmaiU 


injurious in its tendency to prevent the settlement of these cases 
without the necessity of going to law. For how does the case 
stand ? One party makes a rough estimate, and, as is stated, a 
very low estimate, of the yarious items of damage he has re* 
ceived, and then makes an offer to the other party — ''If you 
will pay me this sum down at once, I shall be content; " the 
other party rejects this offer, and legal proceedings are the con- 
sequence. Now, can it be said that such an offer, made for the 
express purpose, as distinctly appears from the affidavit of the 
agent, of prompt and immediate payment, can bind the party 
at all after its rejection, and bar him of all proof that such esti- 
mate was far below the amount of damage actually sustained? 
I am of opinion that it cannot ; and that though the Registrar 
and Merchants were justified in using it as evidence, yet, if they 
have used it as conclusive, instead of auxiliary, they have un- 
doubtedly lost their way. 

It does not follow, however, that because the Court holds 
that the party is not bound by the estimate, therefore the 
damage actually sustained was greater than the amount of that 
estimate. That is still a matter for evidence; and evidence 
which is fully entitled to due consideration has been adduced 
upon this point. 

The learned Judge, after referring to some of the items in the 
account, continued : — I regret very much, the sums in dispute 
being so small, to be obliged to put the parties to any further 
expense, but I have no hesitation in saying, that if the Registrar 
and Merchants have adopted the original estimate as conclusive 
evidence of the damage, they have committed an error, and I 
must refer the report back for their further consideration. 

Proctors for the ''Good Samaritan," Jenner; for the '*Two 
Sisters," Deacon. 


Consistory 
Court of 

LONDOK. 

July 27. 

Until the mar- 
riage is either 
proved or con- 
fessed, in a suit 
for divorce, the 
Coart cannot 
enforce^ hut 
ovXyrecammend^ 
a payment to 
the wife in the 
nature of all- 
roooy pendente 
lite. 


MITCHELL against MITCHELL. 

1 HIS was a suit for divorce h mensd et tharo by reason of 
adultery, promoted by the husband against the wife. The libel 
on behalf of the husband had been brought in, and stood for 
admission on the extra court day in August (the 5th). An 
allegation of faculties had also been given in by the wife. An 
affidavit by the wife was now brought in to the effiict : ** that 
since the month of October, 1852, she had not received any 
sum of money whatever from her husband for her support and 
maintenance; that in consequence thereof she had been in a 
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state of the greatest distress ; and that, unless a sum of money , ^^^' , 
was directed by the Court to be pud forthwith to her on ac- Mitchsli. 
count of alimony, she would have no alternatiye for herself and y^^^^j^ 
child but to seek assbtance from the parish, or go into the 
workhouse.'* . 

Dr. Deane now moved the Court to be pleased to direct some 
sum of money to be paid to the wife, as on account of alimony, 
during the long vacation. He admitted, that as the marriage 
was not yet proved or confessed, he must ask it as a matter of 
favour, and not of right, and cited Smyth v. Smyth, (a) 

The Court said that certainly, in the present stage of the 
proceedings, it was not in its power to enforce any payment to 
the wife, but strongly recommended that the husband should 
pay twenty-five shillings a-week to the wife during the long 
vacation. 

Dr. Haggard, on the part of the husband, stated that he was 
willing to allow a guinea a-week, but the Court considered it 
too little, advised compliance with its recommendation, and 
strongly intimated that, in the event of non-compliance, the 
husband would have reason to repent it when the formal allot- 
ment of alimony, pendente lite, came before the Court after the 
long vacation. 

• 

The case came now before the Court for the formal allotment Koo, 16. 
of alimony upon the answer of the husband to the allegation Snd Sess-Mich. 
of faculties. 

Dr. Deane and Dr. Twiss appeared for the wife. 

Dr. Haggard and Dr. Robinson for the husband. 

The Court decreed alimony at the rate of %QL per annum 
from the return of the citation, deducting such sums as may 
have been paid to Mrs. Mitchell during the intermediate time. 

Proctor for the husband. Toller ; for the wife, Jennings. 

(a) 2 Add. 254. 


IN THE GOODS OF THOMAS DEWELL, peerooativb 

DECEASED. Court of 

Cantebbubt. 

1 HE deceased died in August last, leaving a will, dated ^^' 5* 
February 2, 1847, and a codicil, dated November 13, 1850. ^^l^^^^"^ 
Both the will and codicil were in his own handwritings and a will by the 

testator after 
execation. He 
sent for the witnesses, pointed oat the alterations, declared he repablished his will, and then ac« 
knowledged his original signature, bat did not re-sign. The witnesses placed their initials opposite 
to the alterations, and also signed a memorandam at the foot of the will. — HeU a sufficient 
execation of the interlineations. 

H 4 


104 


THE ECCLESIASTICAL AND ADMIRALTY EEPORTS. 


1853. 


ov Thovas 

Dbwell» 

Bbcbaabd. 
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duly executed. But subsequent to the execution of the will. 
In the Goods two interlineations were made therein, opposite to which, in 

the margin, appeared the initials of the subscribing witnesses, 
but not the initials nor signature of the testator. At the end, 
however, of the will, and below the names of the subscribing 
witnesses, was the following memorandum in the testator's 
handwriting: ''Republished and declared by the testator, with 
the words, * for her own use ' interlined in the last line of the 
first page, and the words, ' in the names of the same trustees,' 
interlined in the eleventh line of the second page, in the pre- 
sence of us who, in his presence, at his request, and in the 
presence of each other, have hereunto subscribed our names as 
witnesses, this first day of December, 1848.** The names of 
the two subscribing witnesses to the will, but not the name 
of the testator, appeared immediately below this memorandum. 
One of the witnesses was dead ; the other made an affidavit 
to the effect, that on or about the date of this memorandum^the 
testator sent for them, produced his will to them, told them 
that he had made certain alterations, which he pointed out, and 
that it was necessary for him to republish it; that he then 
acknowledged his original signature, and they both subscribed 
their names to the memorandum, having previously placed their 
initials against the alterations, but the testator did not subscribe 
his name. 

Dr. Waddilove moved for probate with the alterations, and 
submitted, that the signature of the testator being already upon 
the will as altered, his acknowledgment of it in the presence of 
the two witnesses, who subscribed their names, was a sufficient 
compliance with the 21st sect, of the Wills Act, without a 
re-signing on the part of the testator. 


Judgment 


Sib John Dodson. I am inclined to take the same view 
of it. What is stated in the affidavit respecting the transaction 
clearly proves the acknowledgment of the signature, and the 
witnesses having put their initials to the alterations, as well as 
their names to the memorandum, I think the party is entitled to 
probate of the will as it now stands with the alterations. The 
proper course, perhaps, would have been for the testator to have 
re-signed his name, as the witnesses did ; but I don't know that 
the omission is fatal to the validity of these interlineations. I 
grant the motion. 

Proctor, H. P. Clarke. 
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IN THE GOODS OF THOMAS SMITH, r^i^ii^Si;;^ 

DECEASED. Coobt of 

Caxtebbuby. 

T. SMITH died on the 16th of February, 1852, having duly ^<»>- «• 

executed his will on 25th April, 1837, in which he named t'x^^^^^f' 

T. H. and W. W. executors and universal legatees in trust, wiii,appoiDtiDg 

and directed them to convert the whole of his personal property universal ' 

into money, to invest the same in the funds, to pay the interest ^^^^9 ^^^ }^^' 

thereof to his wife, Hannah, during her life, at her decease to then marries 

his daughter-in-law, Eliza Tugwood, during her life, and at her ^^^^1^^ 

death, to his grandchildren absolutely. The Coart re- 

His said wife, Hannah, and W. W. died in his lifetime, and Jj^^^^^^^* 

T. H. survived the testator, but died without having proved the said will as 

•11 unrevoked by 

^**** ^ ^ the incestuous 

On the 6th May, 1850, the testator was married to Elizabeth marriage upon 

-r^i 11 '3 1 • x*ii 1* • an affidavit of 

FUvell, widow, who is still living. the facts, with- 

An aflSdavit of J. S., an old and intimate friend of the tes- ««t the pre- 
tator, and of his wife's family, to the effect that Elizabeth having been 
Flavell is the natural and lawful sister of the testator's first ^^ d^'x <^«t«^ 
wife, Hannah, was brought in with the certificates of the two ^^'^^»'« 
marriages annexed. 

Counsel now moved the Court to decree letters of adminis- 
tration (with the said will annexed) to be granted to the said 
Eliza Tugwood, and submitted that there was sufficient proof 
of the nullity of the second marriage, and that, consequently, 
the said will was not thereby revoked. 

Sib John Dodson. What is stated may be perfectly true, Jwdgmenu 
but it is a matter of too great importance for the Court to de- 
cide upon the single affidavit which is before it. J. S. certainly 
states himself to be an old and intimate friend of the parties, 
and swears that the second wife was the natural and lawful 
sister of the first. In that case no doubt the marriage is null 
and void, and the will remains in force ; still, T apprehend, the 
Court cannot, upon the evidence before it, entirely ignore the 
fact of the second marriage, and grant this motion without 
having the widow, or the pretended widow, cited. It may be 
true that she has been informed of this application, and has 
refused to make an affidavit of her own incest ; but I think the 
Court is bound to require official notice to be given to her, and 
to have her cited, to show cause why letters of administration, 
with the said will annexed, should not' be granted. 

Proctors for Eliza Tugwood, Thomas tf Capes. 
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PREBOOATITB 
COOBT OF 

Cantebbitrt. 
Nov. 23. 

Testator, hav- 
log duly exe- 
cuted his will, 
became after- 
wards of un- 
sound mind ; 
and while in 
that state, 
destroyed it. 
Having par- 
tially reco- 
-vered, he 
expressed re- 
gret, and gave 
directions for 
the preparation 
of another will 
to the same 
effect Before 
this was pre- 
pared, he 
destroyed him- 
self. Probate 
granted of the 
unexecuted 
draft of the 
original will. 

Statement. 


IN THE GOODS OF DAVID DOWNER, 

DECEASED. 

David downer, late of Watford, in the county of Hert- 
ford, destroyed himself by drowning, on the 10th April, 1853, 
and at the coroner's inquest held upon his body a verdict of 
temporary insanity was returned. 

The deceased was married on the 16th November, 1846, and 
in the month of October, 1850, being then of perfectly sound 
mind, gave instructions for his will to Henry Fellows, his 
brother-in-law, a farmer, near Watford, and requested him to 
prepare it in accordance therewith. But Mr. Fellows, deeming 
it right to have professional assistance in the matter, gave the 
instructions, with the concurrence of the deceased, to his own 
solicitor, Mr. Clark, who thereupon drew a will in accordance 
therewith, giving the whole of the property of the deceased to 
his wife, Ann Downer, and appointing her and Mr. Fellows 
executors. This will was duly executed on the 27th October, 
1850. 

In the spring of 1851, the deceased began to show symptoms 
of derangement of intellect, which continued to increase until 
the deceased was generally believed by his friends and relations 
to be of unsound mind. 

On a Monday evening in the month of October, 1851, the 
deceased being at the time very violent and wild in his conduct, 
suddenly left the room in which he had been sitting with his 
wife at his house at Watford, and fetched the said will from a 
box in which he kept it, and attempted to destroy it by putting 
it in the fire, which, however, his wife on that occasion pre* 
vented. But on the following Monday, the deceased being then 
wholly devoid of his reasoning faculties, succeeded in destroying 
the said will by cramming it into the fire with a poker. 

In the course of the following November, the deceased ap- 
peared in a measure to recover from his attack, and frequently 
expressed great regret at having destroyed his will. 

Early in March, 1853, the deceased called on Mr. Fellows^ 
and asked him whether he would get another will drawn up the 
same as before, whereupon he asked the deceased what he had 
done with the will, to which the deceased replied, *^ That time I 
was mad, I burnt it," and expressed great regret at having sa 
done. Mr. Fellows thereupon promised that when he had occa* 
sion to go to London, he would get another will prepared to the 
exact purport and effect of the one destroyed. 

But on the 29th of the same month, Mr. Fellows again saw 
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OF David 

Downer, 

Decsaseo. 

Statement. 


the deceased, and became satisfied, from the great alteration in . ^^^^' 
his manners and appearance, that he was relapsing into his for- in the Goods 
mer state of madness. 

The deceased had always refused to see any medical attendant, 
but on the 9th April, when he was very bad, bis wife called in 
Mr. Bidcock, a surgeon at Watford, to see him. He prescribed 
for him, but on the same day the deceased left his home and did 
not return till the following day, when, after remtdning at home 
for a short time, he again left the house, and then drowned 
himself. 

Several affidavits fully verified these circumstances ; an affi- 
davit also of Mr. Clark, the solicitor, with the original instruc- 
tions, and the original draft of the said will annexed, proved the 
perfect accordance of this draft with the will of the deceased, as 
executed, whereupon 

Dr. Bayard moved the Court to decree probate of the said 
draft of the said will, as containing the substance, purport, and 
effect of the will of the said David Downer to be granted to the 
executors named therein, by reason of the said deceased having 
destroyed the original thereof whilst of unsound mind. 


Sib John Dodson. From the affidavits made in this case 
there can be no doubt that the deceased was af unsound mind, 
and that while in that state he destroyed the will. There was, 
therefore, no animus revocandi, and I think the executors are 
entitled to probate of this draft. 

Proctor for the executors, Scurlock. 


Judgment. 


L.UCAS, OTHERWISE JOHN, againtt JOHNSON, IN PBEBooAmB 
THE GOODS OF JOHN LUCAS, DECEASED. cS^muL. 

-|" ^ Nov. 23. 

tl OHN LUCAS, late of Calcutta, in the East Indies, mer- Testator died 
chant, died on the 3rd June, 1828, having duly executed his J^^|*« ^.^ 
^ill appointing Constantino Pandazie (since deceased), and his property in 
son, John Lucas, otherwise Lucas John, his executors. ™^i!!!?l^i^^ 

On the 6th May, 1844, letters of administration, with the cutor,J. L., 
said will annexed, limited to the estate and effects within th'e ^n^hUattor- 
province of Canterbury, were granted by authority of this Court ney, J. J., took 

out the usual 
letters of ad- 
ministration and afterwards brought into the registry an inventory, and an account which showed 
a large balance. J. L. having afterwards himself applied for and obtained probate, and J. J.*s 
authority being thereby terminated, a proctor appeared for J. L., and exhibited a special proxy ; 
and the Court, on his petition, granted a monition to J. J. to pay the balance of the said account 
which had been allowed, to him, the said proctor, for the use of his party. 
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Lucas, 

otherwiie 

John, against 

Johnson, 

In thv Goods 

OF John 

Lucas, 

Deceased. 

Statement, 


to John Johnson, as the lawful attornej, and for the use and 
benefit of the said John Lucas, otherwise Lucas John, then 
residing in Calcutta, and until he should duly apply for and 
obtain probate of the said will to be granted to him. 

On the 8th December, 1852, Mr. Johnson voluntarily exhi- 
bited and brought into the registry of the Court an inventory of 
the goods, and an account of his administration thereof, which 
showed a balance of 1602/1 IBs. 2cL 

On the 26th June, 1853, the executor, Mr. John Lucas, duly 
applied for and obtained probate of the said will, whereby the 
authority of the said letters of administration ceased. 

On the 1 6th of July, a proctor appeared for Mr. Lucas, and 
on the 4 th of August, 

Dr. T\in88 moved the Court to grant a decree against 
John Johnson *' to show cause why his account, heretofore 
brought into and now remaining in the registry of this Court, 
should not be examined and allowed by the Judge or hb surro- 
gate ; and why he, the said John Johnson, should not dispose of 
the rest of the limited goods, chattels, and crecUts of the de- 
ceased which should be found remaining on his said account, in 
such manner and form as should be limited by the discretion of 
the said Judge or his surrogate, with the usual intimation." 

This decree, with intimation, was granted ; and was after- 
wards pertonally served on Mr. Johnson, and duly returned into 
Court on the caveat day in October, the certificate being con- 
tinued. 

On the 2nd session of Michaelmas Term, November 14, in 
pain, &c., the proctor exhibited a further proxy under the hand 
and seal of his party, and the Judge, at his petition, admitted 
the contents of the inventory and account exhibited by John • 
Johnson, and decreed a monition against the said John Johnson 
** to pay the balance appearing on the said account, viz., the sum 
of 160221 188. 2i.," the certificate of the decree being con- 
tinued to the 3rd session. 

A question, however, then arose as to the person to whom 
Mr. Johnson should be monished to pay the balance appearing 
on his account, insamuch as Mr. John Lucas, otherwise Lucas 
John, the executor, was still residing in India, and had no agent 
in this country specially authorized to receive the money in his 
behalf. Consequently considerable delay with regard to ulterior 
proceedings, in the event of the monition to pay the balance 
not being obeyed, would be occasioned, by the necessity of conot- 
municating with the executor himself, and of obtaining from 
him an affidavit to the effect that he had not received the money. 
Under these circumstunces it was suggested that the proxy 
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exhibited in the cause invested the proctor with authority to 
receive the said balance. It was to this effect : ** I hereby no-- 
minate, &c &c. to exhibit this^ my special proxy, and by virtue 
hereof to pay and procure the rest and residue of the limited 
goods, chattels, and credits of the said deceased which shall be 
found remaining on the account of Mr. Johnson, to be examined 
and allowed by the said master keeper, &c, and the said John 
Johnson to be ordered and decreed to dispose thereof in such 
manner and form as shall be limited and appointed by the said 
Judge or his surrogate ; and in default thereof, to pray the said 
Judge or his surrogate to permit the bond or obligation given 
and entered into by C. W. 6. and J. F. E., together with the 
said John Johnson, for his faithful administration of the limited 
goods, &a, to be sued for at Common Law ; and on the same 
being so sued for, to permit the said bond to be attended with 
and produced as may be requisite and necessary for the further- 
ance of justice, and generally to do, perform, and execute all 
such other acts, matters, and things as shall or may be requisite 
and necessary to be done for me, and in my name herein." 

Dr. Twi88 now moved the Court to direct that, by the moni- 
tion decreed on the 2nd session of the Term, Mr. Johnson 
shall be monished to pay, or cause to be paid, th^ said sum of 
1602/. \%s.2d,^ being the balance remaining on his account, the 
Baid account being comprised in the inventory of the goods of 
the deceased, heretofore brought into and now remaining in tlie 
rc^stry of this Court, to Charles John Middleton, the original 
proctor of the said John Lucas, for the use of his party, within 
Buch time as the Judge should think fit to limit and appoint. 

The Court granted the application. 

Proctor for the executor, Middleton. 


1853. 


Lucas, 

otkerwiae 
John, againtt 

Johnson, 
In the Goods 

OF John 

LCCAS, 

Deceased. 


IN THE GOODS OF VINCENZO FEDERICI, 
OTHERWISE VINCENT FREDERICI, DECEASED. 

1 HE deceased in this case was Superintendant of the Imperial 
Royal Conservatory of Music at Milan, and died in September, 
1826, having first duly made his last will and testament in con- 
formity with the laws in force at Milan, without having ap- 
pointed any executor thereof, but having therein named Catta- 
rina Mellciy spinster, universal legatee. 

Mademoiselle Mella caused the said will to be duly registered 
and deposited in the archives of the Imperial Royal Civil 


CoNSISTOnT 

CouKT or 
London. 

Nov, S5« 

An Austrian 
subject in 
Milan, by a 
legal -will, in 
which no 
executor was 
appointed, 
made C. M.. 
spinster, uni- 
versal legatee. 
C M. was duly 
put in possei^ 
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1853. Tribunal of First Instance at Milan; and in the month of 
In thr Goods October, 1826, she was, by order of that Court and pursuant to 
OF ViNCEiizo ii^Q guj^ ^jlj^ jpjy p^|. jjj^^j possession of the estate and effects 

otherwise of the Said deceased in Milan. 

Fmdewci, ^ *® ^^* ^y* ^®*®' Mademoiselle MelU duly executed, 

Decbased. conformably to the laws of Milan, an irrevocable deed of gift of 

Statement all her estate and effects in favour of her niece, Madame Bosa 

sion of the Castiglioni (wife of Paolo Gastiglioni), formerly Moro, spinster. 

d^^sed^y '^^^^ ^^ ^^ donation had been duly accepted by Madame 

authoritiea at Castiglioni and her husband, and in virtue thereof they had 

aftenr'aTda heen duly put in possession, by the authorities at Milan, of the 

duly executed, estate and effects of the deceased there situate* 

ftccordiDflr to 

the Uv of On the 22nd July, 1836, Mademoiselle Mella died intestate. 

^^'bi"deed*f ^* ^^^ ^^'^ recently been discovered that the said Vincenzo 
gift of aU her Federici died possessed in this country of a sum of about 10002L, 
of'SfaSme ^^ ^"® to him under certfun proceedings in the Court of Chancery. 
R. c, and This fund Monsieur and Madame Castiglioni daimed to be 

wiSSi^di^""" entitled to under the said will and deed of gift 
intestate. An affidavit of Monsieur Bosaz, a French advocate in this 

iras duly put in country, to the effect that Madame Castiglioni had been put in 
possession of possession, by the Milanese authorities, of the estate and effects 
Milan. It of the deceased there situate, by virtue and in pursuance of the 

^**1f *r"' ^'^ ^^^ ^^^ ^^ 8^^> ^*® brought in with official copies in the 

Tered that the Italian language of the will and deed of gift, and with trans- 

IntUiS w" ^^"Cxoxi^ thereof annexed thereto. 

1000/. under 'An affidavit was also brought in, sworn by Mr. Adolphus 

infflTin^Mi- Bach, a counsel of the Grerman law, and the German legal 

eery in Eng- adviser of the Imperifd Legation of Austria in this country, to 

application ^he effect that " by the civil law of Austria in force at Milan, 

being made to ^^ g^id will of the deceased is a good and valid will, and has 

decreed letters been duly recorded as such by the Tribunal of First Instance at 

? n^wiSTthi" Milan, as appears by the said exhibits, §-c." 

i;riif annexed, Sir xL D. Harding Q. A. moved the Court to grant letters 

esTite token * ^^ administration (with the will annexed) of the estate of the 

under the deed said Vincenzo Fedcrici to Madame Castiglioni. 

of gift, to 
Madame R. C « 

the donee, Dr. Lushington. The difficulty which I feel in this case 

vft'of the Aus- iSf that nobody has made an affidavit as to the correctness of the 

trian consul, documents before the Court. The affidavits no doubt sufficiently 

documents pro- prove the law of Austria, and the legal effect of these docu* 

f ft^^dT'"^ meats, assuming them to be correct The application is very 

gistry. peculiar ; and I think myself bound, therefore^ to require some 

Jndyment. verification of the documents. There would, I apprehend, be 

no difficulty in obtaining an affidavit from Milan, or from the 

Austrian consul in England. I should be quite content, and I 
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think, Mr. Begistrar, the grant may pass, upon an aflSdavit of , ^^^^' . 
the Austrian consul being left in the registry that he verily In the Goods 
believes these documents to be what they purport to be. The fe^ewci, 
grant most be limited to the estate taken under the deed of otherwise 

Vincent 

donation. Frederici, 

Proctor for Madame Castiglioni,iVi7c/mrrf. Deceased. 

JudymenU 


Prerogative 

IN THE GOODS OF RICHARD HILHOUSE, ESQ., Court op 

DECEASED. Canterbury. 

1 HE deceased died on the 9th October last, leaving a will Probsite de- 
duly executed, and bearing date 29th July, 1840. He also left ^[tegtJd paper" 
a paper writing, purporting to be a codicil, and to bequeath purporting to 
various legacies, and bearing date 4th July, 1850. This was cii. dated 4th 
signed by the deceased; but, although there was a full and Ji^y. isso, and 
perfect attestation clause, there were no witnesses thereto. On cated codicil, 
the 8th October, 1853, he duly executed, in the presence of two ^^^^^^553 
witnesses, what purported to be a second codicil to his will. as together 

It appeared from the affidavits brought in, that both the eS|Jy ^^t*e 
codicils were prepared by E. S. the deceased's solicitor ; that in will. 
or about the month of July, 1840, the deceased handed the Statement. 
first to his wife to deposit with his will, which she did, and that 
it so remained with the will until after deceased's death ; that 
shortly before his death, as he expressed a desire that some 
other friends should receive a small token of remembrance, his 
sons thought it advisable that a codicil should be drawn for that 
purpose, and, with his consent, gave instructions to E. S. to 
that effect ; that this was read over to, and approved by the 
deceased) who thereupon duly executed it. 

It commenced thus, " This is a second codicil to the will of 
me," &c; and, among other legacies, it bequeathed some to 
three of his grandchildren, in these words, *' I give to each, 
&C5 the sum of 500/., at the same time, and subject to the 
like provisions as are contained in my first codicil with regard 
to the like legacies to my three other grandchildren." To one 
of the legatees it gave the sum of nineteen guineas ^' to be in 
addition to the annuity given to her by the said first codicil;^* 
and to another, " ^further legacy of 50/." These references 
all corresponded with the dispositions in the unattested paper, 
dated the 4th July, 1850 ; and no other testamentary paper • 
aj^eared. 

Dr. Addafns moved the Court to decree probate of the will 
and two codicils to be granted to the executors ; and submitted 
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^^^^' , that the reference in the duly executed codicil to the unattested 
L\ THK Goods paper completely identified it, and entitled it to probate, not- 
OP RicHAUD withstanding the want of attestation. 

HiLHODSB, ^ 

E«Q., 

D£CfiASEi>. gjg John Dodson. I have no doubt whatever from the 
circumstances of this case, and from the distinct references in 
the later instrument, that the former is sufficiently identified to 
be entitled to probate. My only doubt is, whether I should 
decree it as prayed. By doing so, I should pronounce an un- 
attested paper to be a codiciL I apprehend the more correct 
course would be to consider the former incorporated in the 
latter, and decree probate of the will and the two paper writings 
as together containing a codicil to the wilL 

Deciee accordingly. 
Proctors for the executors, Thomas jr Capes. 


^c^rVr IN THE GOODS OF ELIZABETH ANN NEALE, 

cahterburt^ spinster, deceased. 

Dec. 0. 

E.>N.a Elizabeth ANN NEALE, late of Welford Cottage, 
invedted money Eing^s Road, Chelsea, died on the 7th of November, 1853, 
Md^dcSd leaving a duly executed will, of which H. A. and C. G. B. were 

herself as exeCUtors, 

i^dow, and I^ appeared from the affidavit of H. A., that some months 

afterwards in- before her death she had informed one of her executors that she 
money in her had invested some moneys of her own in the funds in the name 
g»»*n«jejAe of « Russell*' instead of Neale; that, after her death he found 
to decide the amongst her papers, in a cash box belonging to her, stock re- 
?dinUt*°b^ ceipts darted from September, 1845, to September, 1851, for 
granting a spe* sums amounting in the whole to 233621 0«. 11<2. 3^ per cents. 
hCT wm%ich la the name, of " Elizabeth Ann RusselL'' The deceased was 
was in her also possessed of 300021 3^ per cents., in her correct namc^ 
Md s^i!^' no which was purchased out of the estate of her late father, whose 
amhigoity. gole executrix and residuary legatee she was. 

Statement ^^ affidavit of Mrs. Howard, a cousin of the deceased, 
proved that deceased was in the habit of visiting her in York 
Street, Blackfriars Road ; that^ on one occasion, about eight 
years ago, she took with her a widow's cap and fall, and having 
dressed herself therein, left the said house, and returned in about 
two or three hours, but made no mention of the object of her 
disguise ; that, on several occasions the deceased informed Mrs. 
Howard that she had invested several sums of money in the 
funds in the name of Elisabeth Ann Russell i(Russell being 
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1853. 


07 Elxsabbth 

Amk NsAXiS, 

Spikbtbb, 
Deceased. 

SiaiemenL 


Mn. Howard's maiden Bucname) ; that the first of such invest- 
ments was made on the occasion when she disguised herself in jx the Gooot 
the widow's cap and fall ; and that she did so in order that 
her father might not know she had money invested in the 
funds, &C. 

Upon inquiry at the Bank of England, since the deceased's 
death, it was found that the said investments had been made in 
the name of '' Elizabeth Ann Russell, of York Street, Black- 
friars Boad, widawJ* 

Counsel moved the Court to decree a special probate of the 
said will of the deceased to issue to the executors, with the 
following addition to the deceased's description therein, to wit, 
— ^'in the books of the Governor and Company of the Bank 
of England, also described as Elizabeth Ann Russell, of York 
Street, Blackfriar's Road, widow ; " and submitted that the 
affidavits of the circumstances, and the finding of the bank 
receipts among deceased's papers, sufficiently established the 
identity. 


Sib John Dodbok. I am not quite satisfied that there is 
evidence sufficient to establish the identity. In such a case, 
the strongest evidence that can be got should be produced ; and 
I think I should have had an affidavit from the broker employed 
in the transaction. No doubt he could be found. But there 
is another ground on which I shall reject this motion. There 
is no ambiguity or difficulty whatever arising from the will 
itself, and therefore I apprehend it to be no part of the duty of 
the Court of Probate to take upon itself the decision of this 
question of identity. It appears to me that that is entirely a 
question for the authorities of the Bank of England, and that 
neither they, nor the parties concerned, have any right, in a 
case so approximating to fraud, to throw the responsibility of 
its decision upon this Court. I reject the motion. 

Proctors for the executors, fViHs. 


Juigmmt 


IN THE GOODS OF JOHN HENRY OGDEN, p,,_, 

DECEASED* Coubt or 

m CaNTEBBURT* 

1 HE deceased died intestate on the 16th of September, 1853, Dec. 9. 
leaving Mary Ann Ogden, his lawful relict, and some cousins The widow of 

the deceaMd, 
heing confined 
nnder the Qaeen*8 warrant as a criminal lonaiic, letters of adminlBtration were granted abso* 
utelj to a consin german as next of kin, no medical certifieate of insanity being required. 

E. & A. — VOL. I. I 
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^ . german, the parties entitled in distribution to his personal pro- 
1h thb Goom perty, which amounted to about 20021 

HeSLoSiw, ^^ ^^^ ^^^ of July, 1849, Mary Ann Ogden, his wife, was 
Bbckasbd. ' indicted for the wilful murder of her child ; but upon her 
Staiemau. arraignment in the Central Criminal Court, was found to be 
insane by a jury lawfully impanelled, so that she could not be 
tried upon such indictment ; whereupon she was ordered to be 
left in strict custody until her Majesty's pleasure should be 
known. She was accordingly confined in Horsemonger Lane 
Gaol until the 6th of April, 1850, when she was removed under 
her Majesty's warrant to Bedlam Lunatic Asylum, where riie 
still remains confined as a criminal lunatic 

These facts were deposed to by S. F., one of the next of kin, 
and 6. E., the criminal prisoners' clerk in the office of the Secre- 
tary of State for the Home Department, but no affidavit was 
brought in, according to the usual practice, from any medical 
attendant, (a) 

Counsel moved the Court to decree letters of administration 
of the goods of the deceased to be granted to S. F. the lawful 
cousin german, and one of the next of kin, *' for the use and 
benefit of the said Mary Ann Ogden, widow, the relict of the 
said deceased, during her lunacy, and until she shall become of 
sound mind." * 


Judgment 


Sib John Dodson. There is no necessity for the Umitation. 
It is in the discretion of the Court to make the grant either to 
the widow or to the next of kin ; and it may at any time^ 
upon good and sufficient cause being shown, prefer the next of 
kin to the widow. In the present case, the widow being con- 
fined as a criminal lunatic is surely a valid reason for passing 
her over. An absolute grant may pass to the next of kin« 

Proctor for the next of kin, Scurlock, 


(a) The medical officer of tbe 
lunatic asylum declined, it is under- 
stood, to make an affidavit of the 
iridow*s insanitj, on the ground that 
he could not do so conscientiously ; 


as, notwithstanding the position in 
which she stood, he believed her now 
to be perfectly sane, and capable of 
managing herself and her affairs. 


Arches 
CouKT or 
Caitterburt. 

4th Sess. 

Mich. Term. 

AW. 28. 

A church- 
warden pro- 
ceeded against 
for brawling 
and laying yio. 


THE OFFICE OF THE JUDGE PROMOTED BY 

BURDER AGAINST SELMES. 

1 HIS was a cause or business of the office of the judge pro- 
moted in virtue of letters of request from the Consistorial Epis- 
copal Court of Chichester, by John Burder, the secretary of 
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the bishop of the diooese, against Henry Selmes, of the pazish of 
Becklej^ in the county of Sussex^ for quarrelling, chiding, and 
brawling by words, and for smiting and laying violent hands 
upon a person of the name of Thomas Fuller, in the chancel of 
the parish church of Beckley, on the afternoon of Sunday, the 
5th June, 1853, whilst persons were therein assembling for 
public worship. 
Articles were brought in to the following effect: 
First. That by the laws, statutes, and canons ecclesiastical 
of this realm, all and eyery the parishioners and inhabitants of 
and within every parish within the said realm, and all other per- 
sons whatsoever, ought, when they repair to their parish church, 
or any other church or chapel, upon any occasion whatever, to 
conduct themselves, orderly, soberly, peaceably, and reverently 
therein, as becometh the house of God, and not to chide, brawl, 
scold, quarrel, or make any disturbance whatever therein, or 
lay violent hands upon any person therein, upon pain of eccle- 
siastical censures, to be inflicted according to the offence, (a) 
Second. That Henry Selmes, on Sunday, 5 th June, 1853, 


IStfd. 


The Ofticb 
of the jusqe 
pbohotbd by 

BURDCR 

atfainMt 
Selmks. 

lent handf 
upon a penon 
in the choreht 
under the 
general Eede* 
siastical Law, 
and not nnder 
theSutate. 
An affinnatiTe 
issue being 
given, he was 
monished to 
abstain for the 
future, and wss 
condemned in 
costs. 

PkadingM, 


(a) This proceeding was taken 
under the general law, and not 
under the stat. 5 & 6 Edw. 6. c 4., 
'' which," said Lord Stowell {Hutch' 
im v. Denzihe^ 1 Hag. Con. 181.^^ 
^*did not create the offence, as it 
subsisted by the common law before 
the statute was enacted, and there 
is no doubt that the Ecclesiastical 
Court had a right to intervene to 
correct or punish anj act of dis- 
turbance of the public worship. A 
party may now proceed either upon 
the statute or upon the ancient 
law.** This was also so held by 
Sir if. Jermer Fustj in tlie case of 
Taylor against Afor/^y, 1 Curt. 481., 
where objection was taken that the 
Ecclesiastical Court had no juris- 
diction in such matters except under 
the statute, and the learned Judge 
observed, ^*In many cases it is ad- 
visable to proceed under the general 
law, because the statute requires 
two witnesses in proof of the charge; 
while, under the general law, one 
witness to certain words, and one to 
circumstances, is suflSicient, and it 
may not always be in the power of 
m party to produce two witnesses in 
support oi the specific charge.** 
Ajiother distinction between the pro- 
ceedings under the general law and 
under the statute, in such a case as 
the present, is the discretion of the 
Court as to the punishment ; for, in 
Hoile v. ScaUf, 2 Ilag. £c. 095., 


Dr. Ltuhvigton said, ** What are the 
consequences of a conviction in my 
mind that the proofs establish a 
violation of the statute ? Here the 
Court has no discretion, the words 
of the statute are imperoHtfej 'If 
any person or persons shall smite or 
lay violent hands upon any other 
either in any church or churchyard, 
then, ipso facto, every person so 
offending shall be deemed excom- 
municate.' This is the penalty for 
the offence of smiting in a sacred 
place, and the Court has no power 
to alter or vary it. But since the 
passing of 53 Geo. 3. c. 127., the 
conMequences of a sentence of ex- 
communication arc very different 
from what they were previously, for 
the ancient punishment of excom- 
munication is taken away ; and the 
person excommunicated incurs no 
civil penalties except such imprison- 
ment as the Court in the exercise of 
its disc^retion may think proper to di- 
rect, — not exceeding six months.*' 
In that ease the Court pronounced the 
defendant excommunicate, and that 
he be imprisoned for seven days and 
pay the costs of the suit ; but as the 
counsel for the promoter did not 
press the Court to proceed to the 
execution of the sentence, no ii^ai- 
Jicttmt issued, and the defendant, 
therefore, suffered no imprison- 
ment. 
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rBOMOTKDBT 

BuRDsa 

€igain»t 

SXUCBS. 

Pi 


^F^UMiKtt 


whilst persons were'assembling in the parish church of Beckley» 
for public worship, at the usual hour of divine service, and 
whilst Thomas Fuller, a parishioner of the said parish was 
quietly and peaceably in occupation of a certain pew in the 
chancel of the said parish church, entered the church, accom- 
panied by several men (who had been previously engaged by 
him to commit the offence, and one of whom was his groom), 
and proceeded with them to the pew in which T. F. then was, 
and directed him to leave the pew ; that on the sidd T. F. 
declining to do so by reason that he had been authorized by the 
rector of the parish to occupy the said pew, H. S., in a brawl- 
ing, chiding, and quarrelsome manner, directed the men, to the 
number of four or five, to climb into the pew, and lift the said 
T. F. out of the pew, and himself assisted them in so doing, 
and laid violent hands on the said T. F., and forcibly and vio- 
lently pushed him, and assisted the men to turn him out of the 
pew, and thereby created a disturbance in the church, to the 
great scandal of the persons therein assembled for public wor- 
ship, and in yiolation of the aforesidd laws. 

Third. Tliat the said H. S. was duly nominated church- 
warden by the rector, and was duly admitted into the oflSce of 
churchwarden of the parish, and that at the time of the com- 
mission of the said offence he was churchwarden of the said 
parish. 

Fourth, fifth, and sixth. The jurisdiction and the usual 
concluding article. 

These articles having been admitted on the third session of 
Michaelmas Term without opposition, and* an affirmative issue 
having been given, the Court now gave sentence. 

Dr. B. Phillimare (Dr. Deane with him) appeared for the 
promoter, and said he was instructed by the Bishop of Chi- 
chester, whose only object in causing the writ to be promoted 
was to maintain idecency and order in places of public worship, 
to ask the Court to pass a lenient sentence on Mr. Selmes. 
He therefore prayed the Court merely to admonish him to ab- 
stain from such conduct in future, and to condemn him in the 
costs of the proceedings. 

Dr. Addams appeared for Mr. Selmes* He thought there was 
no necessity for the suit whatever. Mr. Selmes was the 
churchwarden of the parish, and it was to be presumed that he 
was only acting in the discharge of what he considered a duty. 
He thought it a case in which the Court would not condemn 
the defendant in the whole costs, but only in a sum nomuie 
expensarunu 
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Sib John Dobson. Mr. Selmes having given an affirma- . ^^^^- , 
tive isauey there is no necessity for the Court to enter into the thb Orncs 
particulars of the charge. He has clearly committed and ad- ^' '"" Judgk 
mitted an offence under the Ecclesiastical Law ; and though I Bubder 
think it probable that he proceeded to greater lengths than he ^^^, 
originally intended, and may perhaps have misconceived his Judgment 
duty, yet the Court is bound to admonish him to abstain from 
such conduct in future, and to condemn him in the costs, which 
cannot be .very heavy. 

Proctors for the promoter, Bathurst; for the defendant, 
Jtobarts. 


COUKT OF 

MONEY affainst MONEY. Cantbebuby. 

m Acw. 28. 

IHIS was a suit brought by letters of request from the Inamatri- 
Diocesan Court of Bath and Wells, by Edward James D'Oyley Srh^-"*' 
Thrale Money, against Harriet Catherine Elizabeth Money, band retained 
his wife, for restitution of conjugal rights. She pleaded her ^y^and Ae 
husband's cruelty in bar, and prayed a divorce. wife's proctor, 

Currey^ the husband's proctor, having in the commencement could notolaim 
of the suit retuned but one counsel, Tebhsy the proctor for the *^ ^^^^ ^ 
wife, also retained one counsel only, the Queen's Advocate. tainedoMonly, 
In this manlier the case proceeded till towards the end of J^tfo't'*© 

^ , heanog waf 

Trinity Term last, when the evidence having become very induced to re- 
voluminous, Tebh$ inquired in the Registry whether a second !^ \^^^' 
counsel might not be allowed, but was informed, that under the thereof being 
circumstances of th^ case, if the husband was content with one taudon^the 
counsel, the costs of a second counsel would not be allowed to proctor for the 

., .« hoaband ob- 

the Wlte. jected to the 

The case then proceeded for hearimr, and Tebbs took the Registrar's re- 
1 ^ • A 1 1 .1 • J XL port— ijyi 

papers to the Queen s Advocate, who thereupon requurea the that the or- 

assistance of another counsel, and said that he, Tebbs, was binary practice 

, , , , of the Court 

bound, by his professional duty to his party, to insist upon her was to have two 
right thereto. On further reference to the Registry, Tebbs was ^^^atr"^ 
informed that a second counsel would be allowed, as it was dis- wife was priwiA 
covered that it had been allowed in a similar case. A carre- •{^^l"*^^" 
spondence ensued between the proctors, which led to nothing;, thereto; and 
but on the cause coming on for hearing the Queen's Advocate circomsSicw 
submitted to the Court that he could not do justice to so heavy of the present 
and intricate a case without the assistance of a junior counsel, afford8n%ient 

and that Mrs. Money was entitled to have one. The Court gromadibrex- 

• J ception. 
having intimated ite opinion to that effect, Tebbs retained a 

second counsel to argue the case on behalf of Mrs. Money; 

and the costs and expenses of this counsel were allowed! by the 

I 3 
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Registrar upon taxation. Currey excepted to the Registrar s re- 
port allowingihe costs of such second connselagainst the husband, 
and brought in an act on petition in objection thereto, and prayed 
that the bill might be referred again to the Registrar for taxation. 

This question was argued before the Court proceeded with 
the hearing of the principal cause. 

Dr. J2. PhiUimore^ in objection to the report. The decision 
of the Court will form a precedent for future cases. It must be 
given on two grounds : first, upon the general principle ; and 
secondly, upon the general circumstances of the case* The 
general principle that a wife is allowed counsel at the expense 
of her husband, is only a corollary to the proposition that she is 
entitled to receive necessaries from him as long as she is not 
divorced. The principle is laid down in Shelford on Marriage^ 
650. There can be no absolute rule that the wife, irrespective 
of circumstances, is entitled to two counsel. It must be a 
question of degree, not of fixed principle. A pauper was 
entitled to counsel, but the Court never assigned two. A 
husband might have an income of bOL per annum only, and yet 
be unable to take the oath that he was a pauper ; it would be 
absurd to say that the Court would compel him to find his wife 
two counsel. Mr. Money had paid a large bill of costs ; and 
if his resources will not allow him to avail himself of two counsel, 
his wife cannot claim two. She would thereby be placed in a 
position of inequality and advantage, not of equality and 
justice* 

With regard to tlie special circumstances of this case, the 
letter of Mrs. Money's proctor put hiip out of Court. The 
Queen's Advocate might be fully justified, especially in a case 
of such difficulty and publicity, in demanding the assistance of 
a second counsel, but that will not affect any agreement which 
has been made. The proctor is dominus Kits, and can therefore 
bind his client. In the letter of Mrs. Money's proctor is a 
direct and positive acknowledgment of an agreement subsisting 
between the two proctors that there should be only one counsel 
on each side, and Mrs. Money must be bound by it. The 
proctor is barred from giving his consent to the employment of 
a second counsel. 

Sir •/. D, Harding^ Q. A., in support of the report. 

It is hardly possible to exaggerate the importance of this 
question. There can be nothing more alarming to a client, 
nor more opposed to the first principles of justice, than that he 
is bound by whatever his proctor writes or says out of Court 
with a view of expediting a cause. Suppose one proctor said 
to another that he was anxious to have the case heard on a given 
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dMjf and that if he would facilitate it, he would undertake not 
to appeal it^ could the client be bound by such an undertaking ? 
Certainly not On the contrary, the client might compel him 
to prosecute the appeal; he must discharge his duty. His 
proxy only binds him to do what is lawful ; it could not extend 
to everything said out of Court. If the proctor has made the 
agreement referred to, Mrs. Money is not to be bound by it 
The proctor has endeavoured to carry out the alleged agreement 
as far as he can ; but when I saw the injury likely to arise to 
my client from persisting in it, I used my utmost exertions to 
overthrow the arrangement Mrs. Money's proctor had derii;ed[' 
an impression from what he heard in the Registry, that he> was 
entitled to one counsel only, and under that impression made 
the agreement It was made under complete ignorance of the 
circumstances, and as soon as he found that he had been mis- 
informed, he repudiated it No practical harm has been done 
to Mr. Money. The whole transaction is highly creditable to 
Mrs. Money's proctor^ who was unwilling to put the husband 
to expense ; and the step he has taken now, was adopted under 
the advice of his counsel, who could not permit Mrs. Money 
to be deprived of her rights. With respect to Mr. Money's 
pecuniary resources, he has stated in answer to an interrogatory 
that the sum over which he has a disposing power, in a will 
executed since his marriage, is about 7000/. subject to an an- 
nuity of 1002. That is his private property, in addition to his 
pay as a lieutenant in the Bombay Native Infantry. According 
to the principles laid down in Shelfordy the wife is entitled to 
necessaries. Can any one look at the bulk of papers in this 
case, and say that a second counsel is not necessary ? If ever 
there was a case in which it was requisite, it is this. It is not 
pretended that Mrs. Money has a single shilling beyond what 
her husband allows her. 
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Sir John Dodsok. It has been contended by the learned 
counsel for Mrs. Money, that neither upon general principles, 
nor upon the special circumstances of the case, was the wife 
entitled to the benefit of a second counsel, and consequently 
that the report of the Registrar could not be ivUowed. With 
regard to the general principle, according to the la^w and prac- 
tice of the Court, the usual course is to have two counsel on 
each side, subject to certain exceptions. This case has been 
brought before the Court by the husband himself, by virtue of 
letters of request, in which he has stated that he was desirous 
of proceediiig in this Court, because in the Court below the 

parties would not have the benefit of counsel such as they had 

I 4 


Judgwteni, 

The prACtice of 
the Court is to 
have two 
counseL 


This is not a 
case in which 
the Court 
would be in- 
clined to de- 
part from its 
ordinary prac- 
tice. 
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, ^^^^' . here. It is, therefore^ primd faeie, a case in wbich the Court 

MoirxT would not be inclined to depart from its ordinary and usual 

^^"^ practice. It certainly is a case, so far as I have been able to 

Judgment ^^^^ ^^^ ^^» attended with yery considerable diflSculty, and 

one in which the Court would require the ud of counsel beyond 

what it would do in ordinary cases. It appears to me to abound 

with difficulties. The pleadings are Tcry Icmg, and a large 

number of witnesses has been examined ; some on subjects of 

Wife is entiUed medical and surgical sdence. It is admitted that the wife is 

and if law pro- entitled to necessaries; and if proceedings at law are necessary 

ceedings are for her protection, she is entitled to have her expenses paid by 

her protection, the husband, if he is able to pay them. 

1^ bf^f *^ " Now, do the special circumstances of the case exempt the 
proper and ne- husband from liability to the payment of two counsel for his 
theiwfc*^**** wife? If his entire income had amounted to only 108i per 

annum, out of which he allowed his wife lOOL for sustenta- 
tion, the Court might have been placed in considerable diffi- 
culty ; but I do not know that I would, even on that ground, 
have exempted him from the payment of necessary costs. It 
appears, howeirer, that in addition to an annual income of 108/. 
while absent from duty, he has received from 7000/. to 800O/. 
under the will of his father. It is admitted, that when in actual 
service he has larger pay, and it also appears he has other emo- 
luments arising from other appointments which he holds. There 
is no ground, therefore, for saying that he cannot pay the neoee* 
sary and proper expenses for conducting the case of his wife. 
The wife is not But it is said that an agreement has been entered into, that 
h ^-^"to^ ^' *^® ^^^® **** hitherto proceeded with one counsel only, and 
two counsel tiy that Mr. Money has paid the costs up to the hearing. A oor- 
hfiT^'^atwU^' respondence has passed between the proctors, and it certunly 
tween the two does appear that there was an agreement, direct or implied^ 
c^rt"*^'*' tnat the case should be heard with one counsel only on each 

side. It seems, however, that the husband having but one 
counsel, the wife's proctor, having received some enoneouB 
information in the Registry, thought he should not be at liberty 
to retain two on her behalf. When the papers were put into 
the hands of the Queen's Advocate, he intimated that such 'was 
the nature of the case, that he could not undertake to conduct 
it alone ; but upon being apprised of the und^standing between 
the proctors, he did not press the subject further ; on looking, 
however, into the papers he considered a second counsel ne- 
cessary, and insisted upon having one. Notice was then given, 
without loss of time, to the other side, and no disadvantage has 
been sustained by Mr. Money in his having paid the coata at 
the time he did. The agreement or understanding entered 
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into by the proctors affords no reason for taking the case out . ^^^' , 

of the general rule» by which the wife is entitled to the as- Monkt 

sistance of two counsel. Upon the general principle, therefore, ^^^. 

as well as upon the special circumstances of this case, I must judgment 
affirm the report of the Begistrar, with costs. 
Proctor for the husband, Currey ; for the wife, Tebba. 


C0V8UTORT 
Court of 

CIOCCI affainst CIOCCL ^*^"- 

^j^ Nov. S. &e. 

1 HIS was a suit for divorce, a mensd et thoro^ promoted by Charge of 
Jemima Mary Bacon Ciocci against her husband, Raffaele Ciocci, ^Iqw manyLig 
by reason of his cruelty and adultery. ^hi^ infeeted 

The libel was given in behalf of the wife on the 19th ]!^du€ase, 
February, 1853, to the following effect : — »n4 commimi- 

1st Article. Pleads the marriage of the said parties in the nme, not mis. 
parish church of Brighton, on the 16th January, 1851. ^^^^bk 

2nd. In part supply of proof, exhibits and annexes a collated withoat the 
copy of the entry of the marriage in the Begister Book. SStioTSTe 

3rd. Pleads the cohabitation of the parties, the consummation disease, is not 
of the marriage, and their general reputation as husband and Husband 

wife. defence against 

4th. Pleads generally cruelty and adultery from the very astxnatioQ and 
day of the said marriage, or from a very early period there- adnltery with 

after. tutes, that he 

5th. Pleads — TTuU on the evening of the marriage, about ten ^** agent for 
o'clock, the said B. Ciocci absented himself from the house, their reforma- 
No. 8. Grosvenor Street, Grosvenor Square (to which they had ^^^Xw'^ 
repaired from Brighton immediately after the ceremony), and them solely 
did not return until about two o'clock a. m. of the following juttdahlVm^ 
morning, having spent the interval smoking and drinking at a tires, twt ««j- 
reataurant in Golden Square, kept by an Italian named Cesarini. evidenced 
That during the succeeding fortnight, while they remained in Sentence of 

«. - 1 •-% -n r^ • • »t 1 V,. 1/. diTorce hy 

Liondon, the said B. C in a similar way absented himself con- reason of adul- 
tinually from his wife, constantly quarrelling with her without ^^ ®"'^' 
cause or provocation, and treated her generally with neglect '"^* 

and contumely. 

6th. That for some time before, and at the time of and after 
the period of his said marriage, the said B. C. was suffering 
from venereal disease (a), for which he was attended by divers 
medical persons practising at Brighton and elsewhere; that 
knowing himself to be so affected with venereal disease, and in 

(a) In his answers, Mr. C denied anj other time. See the judgment. 
having had the disease at that or 
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^' i spite of the warning given him hj one or more of them very 

CioGci shortly before his marriage^ viz., that he the said R. C. was not 

^^1^ justified in marrying at the time when he did marry, the said 

Pleading. K- C did nevertheless contract a marriage and have sexual in* 

tercourse with his said wife ; that the said R. C. did thereby 

communicate to her the venereal disease ; that her health was 

thereby for a considerable period seriously impaired ; that by 

this cause, as well as by the general unkind treatment of the 

said B. C, his said wife was reduced to a state of extreme 

debility, which confined her to the house until the I4th of 

March, 1851, when she quitted her husband*s house, and haa 

ever since lived separate and apart from him, and has never 

since resided either at Brighton or London. 

7th. That within a month after the said marriage, B. C. was 
accused by a person called San Giovanni, one of his personal 
friends, then residing at Clarence Place, Brighton, with being at 
that time infected with the venereal disease ; that the said B. C. 
did not deny, but in effect, though not in words, admitted (a) the 
same ; that the said B. C, also within a month after his mar- 
riage, confessed to a female known by the name of Polly 
Miller, that he had been suflTering from the venereal disease, 
and had communicated the same to his said wife. 

8 th. 27iat ever since the marriage of the said B. C. and 
J. M. B. C. in the month of January, 1861, the said B. C. has 
been in the constant habit of consorting with prostitutes, both 
in London and in Brighton, generally late in the evening, 
and has been constantly seen walking and conversing with 
them. 

9th. That the said B. C. was in the habit of visiting at a 
house (i), No. 3. Shaftesbury Crescent, Pimlico ; that on a 
Sunday afternoon occurring very shortly after the aforesaid 
marriage, the said B. C. called at the said house and (c) caught 
hold of the female servant, who opened the door; took indecent 
liberties with her person, endeavoured to push her into the 
parlour of the house, and solicited her to let him have sexual 
connection with her. 

10th. That on divers other occasions the said B. C, both tit 
the said house in Shaftesbury Crescent (d) and when he met the 
said female servant in the street, attempted to take indecent 

(a) The words in italics haying at his house," struck out of the libel 
been objected to, were omitted in as originally brought in. 

the libel when admitted as re- (c) Substituted for the words ^| of 

formed. the saifl Dr. Achilli, and having in* 

(b) The words in Italics were sub- quired fbr the said Dr. AchiUL 
stituted for '* was an intimate friend (d) Substituted for ^ at Dr. Aohil* 
of Dr. Achilli, and a frequent visitor li*s house.** 
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liberties with her penoD, and solicited her to let him have ^^^^* , 
sezaal intercourse with her, and especially in the month of Ciooci 
May or June, 1 852, after the said servant had left her service ^^ 
in the said house (a), the said K. C. endeavoured to induce her puadim, 
to go with him to Brighton, for the purpose of carrying on an 
adulterous connection with him. 

11th. That on or about the 29th January, 1851, the said 
R C. and his wife, J. M. B. C, returned to Brighton, and 
went to reside at No. 8* Clarence Square, where the said R. C. 
pursued his occupation as a professor or teacher of languages ; 
that from and immediately after such his return to Brighton, 
the said B. C. went frequently to a brothel or house of ill fame 
in Ghirdener Street, and also to a brothel or house of ill fame in 
Carlton Street, in Brighton, and that he there habitually com- 
mitted adultery with a person known by the name of Polly 
Miller, and divers other prostitutes. 

12th. That after his wife separated herself from him, the 
said R. C. continued to reside in the house in Clarence Square 
for about four months, and habitually committed adultery with 
Emma Brown, his cook. 

13th. That on the evening of a certain Saturday, in the 
month of June, 1852, B. C, then residing in London, met a 
certain female, known to be a prostitute, and accompanied her 
to a house of ill fame in Chelsea, where he passed the night, and 
committed adultery with her. 

14th. That in the early part of the following month B. C. 
ngain met the said prostitute, late in the evening, in the neigh- 
bourhood of Yauxhall Bridge Road, walked about with her for 
two or thi*ee hours, took indecent liberties with her person, and 
solicited her to let him have sexual connection with her in the 
street, which she refused ; that on divers subsequent occasions, 
in the summer and autumn of the said year, R. C. met the said 
prostitute in the streets of Pimlico and Chelsea, walked about 
with her, took indecent liberties with her, solicited her to let 
him have connection with her, and gave her money. 

15th. That on or about 2nd November, 1852, the said pros- 
titute received a letter (&) purporting to come from the said 
R. C, which letter is not now in existence, requesting her to 
call upon him at his lodgings. No. 16. Grosvenor Street West, 
on the following morning ; that accordingly, and in consequence 
of the receipt of such letter (i), she went to the said house and saw 
the saidR. C, who asked her to accompany him to a magistrate 

Ok) Sabs tituted for ^ the servioe article were not in the libel as origi- 
of Dr. Achillt.*' nally brought in. 

(6) The words in italics in this 
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and to deny having had connection with him^ if questioned hy 
Buch magistrate; that the said B. C. thereupon accompanied 
her in a cab to the police station in Cottage Bow, Pimlico, 
into which he entered, she, the said prostitute, remaining in 
the cab ; that after waiting for about half an hour, the said 
R. C. re-entered the cab, and accompanied her to the police 
station in Bochester Bow, into which he entered while the said 
prostitute remained, as before, in the cab ; that after an intenral 
of some two hours the said B. C. again re-entered the cab, ia 
which he proceeded with the said prostitute to a house ia 
Shaftesbury Cresent, and thence to his aforesaid lodgings. 
No. 16. Grosvenor Street West, where the said prostitute re- 
mained alone with the said B. C* for two or three hours, during 
which time, the said B. C. committed adultery with hen 

16th. That in the course of the few mouths immediately- 
preceding the date of this libel, the said B. C. received another 
prostitute in his said lodgings, and committed adultery with 
her. 

17th, 18th, 19th, and 20th. The usual formal articles, plead- 
ing the identity and diversity of the parties, and the jurisdiction 
of the Court. 

An allegation was given in on behalf of the husband to the 
following effect : — > 

1st Article — Counterpleads the fourth article of the libel, and 
pleads that during their stay in London he devoted himself 
almost entirely to his wife, frequently escorting her to places 
of amusement and public • resort, and making expensive pur* 
chases for her personal ornament, and doing everything else 
in his power to contribute to her gratification. 

2nd. That about six weeks after their return to Brighton, 
on the 14th March, 1851, his wife, who, as well for some consi- 
derable period before, as at the time and ever since her said mar- 
riage, had been suffering from ill health, went, with the consent 
of her husband, on a visit ^to a friend of hers, resident at Cuck- 
field, in Sussex, for change of air ; that her expressed intention 
at such time was, to be absent for a few days only, and then to 
return ; but that instead of so doing, she, to wit, on the 2nd 
April following, signified to her husband, by means 6f a letter, 
addressed to him by her solicitor, that she was determined 
never, to return to him, and never again to live and cohabit 
with him ; that to such determination she adhered, though 
earnestly remonstrated with (by letter), aUd entreated to forego 
it, by her said husband ; that from such time she carefully con- 
cealed her place of residence from him; that he, imvain, en- 
deavoured to discover the same, and heaid (^directly) neither 
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from nor of his said wife until after an interval of about a year ^ ^^^' 
and a half, when, to wit, on the 10th January, 1853, he was Ciocci 

served with the citation in this cause. as^nst 

Crocci, 
3rd. Exhibits and annexes certain letters. Pltadmgi, 

4th. Counterpleads the 13th and 14th articles of the libel, 
and alleges that the said R. C. (who was, and is, a member of 
a certain society called the ** Female Aid Society," established 
in Red Lion Square, London, and who, from the year 1850, had 
taken as he still takes, an active part in promoting the object of 
that society) sometime in the said month of July, 1852, for the 
first time, met and accosted a female, being the female meant 
or intended (obviously a woman of the town, and who has since 
been produced and examined as a witness in this cause on be- 
half of his wife, the said J. M. B. C.,) by the names of '' Fanny 
Alexander," but who then, in answer to his inquiry, stated to 
the said B. C. that her names were Helen Alexander, in the 
said Yauxhall Bridge Road ; that the said R. C, in conversing 
with the said female on such occasion, urged and endeavoured 
only to persuade her to abandon her course of life, and to put 
herself under the protection of the said society; that it is 
utterly untrue that he then or at any other time took indecent 
(or any) liberties with the person of the said female, or that on 
the said occasion or any other, he had sexual connection with 
the sud female, or committed adultery with her. 

5th« Counterpleads the 15th article of the libel; and with 
reference to circumstances therein mentioned, alleges that, in 
the evening of a day, early in the month of August, 1852, the 
said R. C. accidentally saw a fellow-countryman of his, named 
Guadaleta, conversing with a female (whom he immediately re- 
cognised as the female he had seen and conversed with, in the 
manner as and to the effect mentioned in the preceding article 
of this allegation), in the neighbourhood of his, Guadaleta's 
lodgings, in Gillingham Street, Pimlico, and into which lodgings 
the said Guadaleta presently entered) with the said Fanny (or 
Helen) Alexander, though at such time the said Guadaleta was 
a candidate for the office of minister of the Italian Protestant 
Church, in Newman Street, Oxford Street, London ; and in re- 
ference thereto, an advertisement had shortly before, to wit, on 
the 26th of the preceding month of July, appeared in the Time$ 
newspaper, calliqg i^pon any one who had aught to object 
to the moral character of the said Guadaleta, to communicate 
the same to the Rev. Mr. Glennie, one of the secretaries to the 
Society for the Promotion of Christian Knowledge ; and that 
it was the circumstance of such advertisement, and his know- 
ledge of the fact of the said Guadaleta being such candidate, 
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^ ^^^' , that induced the said B. C. to notice (aa he did) the fiact of the 
Cioocx Baid Goadaleta taking the said female to his^ Guadaleta'a lodg- 
^tM< jQgg^ 1^ hereinbefore pleaded ; that in the month of October 
Pimdmm following, the said R. C»» who was and is the lUilian tranalator 
of the said Society for the Promotion of Christian Knowledge, 
was induced (though with some reluctance) to mention what he 
had seen of the said Guadaleta's conduct aforesud to the said 
Mr. Glennie, who was also honorary secretary to a conunittee 
of which the Rev. Mr. Burgess, the rector of Upper Chelsea, 
was a member, for the selection of minister for the Italian Pro- 
testant Church in London, and who again communicated such 
information to the said Rev. Mr. Burgess ; whereupon the said 
Rev. Mr. B. had an interview with the said R. C, and requested 
of him (at least aa understood by the said R. C.) some evidence 
of the improper (if improper) connection of the said Guadaleta 
with the said female ; that in compliance with such, the request 
of the said Rev. Mr. B., the siud R. C, not being aware of the 
residence of the said Fanny (or Helen) Alexander, or when or 
where he might fall in with her, he on the 2nd of November 
following, described her to a policeman on duty in Stafford 
Street, Piralico, (believing that such was one of her haunts,) 
who said he well knew her, and promised to send her to his 
lodgings. No. 16. Grosvenor Street West, Pimlico, the next 
time he met her; for which purpose the said R. C. gave the sud 
policeman a printed card, with his name and his said address ; 
that on the evening of the said day, the said R. C. (being then 
in company with another fellow-countryman, a Signor Patri* 
archi), himself met accidentally the said Fanny (or Helen) 
Alexander, whom he had not seen since her previous interview^ 
with him hereinbefore pleaded, and requested her to come to his 
said lodgings on the following day, which she promised to do ; 
that accordingly on the following day, November 3rd, the said 
Fanny (or Helen) Alexander went to the said lodgings, and 
found there the said K. C, and with him the said Signor Pa- 
triarchi, and when and where the said Signor P., in the presence 
of the said R. C, put certain questions to the said Fanny (or 
Helen) Alexander concerning her connection with the said 
Guadaleta ; which questions, as also her answers thereto, he put 
down in writing, to wit, on the paper writing hereto annexed, 
marked No. 10. (a), (to which the party proponent prays leave 

(a) On the Srd of November, 2. What dajP — On the 4th of 

1S52, the followinff questions were August, 1S52. 
addressed to Miss Helen Alexander, 8. If jou see the gentleman conld 

and answered as follows : — jou know him affain ? — Yes. 

1. Have JOU ever seen this gentle- 4. Have jou had anjthinff to do 

men walking with another gentleman with him ? -— Yes ; I went with him 

in Shaftesbury Crescent ? — Yes. that evening. 
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to refer in part supply of proof of the premises), and to authen- 
ticate the same, added his signature thereto, as and where such 
signature now appears thereon ; that after this had been done, 
the said R. C. (as conceiving that such was proper, if not ne- 
cessary,) took the said Fanny (or Helen) Alexander with him in 
a cab to the police station, in Cottage Bow, Pimlico, and thence 
(at the recommendation of the Police Inspector in Cottage Bow) 
to the police court in Bochester Bow, as pleaded in the said 
fifteenth article of the said libel, but not for the purpose therein 
most falsely pleaded, of inducing her to disclaim upon her oath 
any illicit connection between her and himself, which he neither 
had had, nor (to his knowledge) was believed or suspected 
to have had; but for the purpose, and no other, of having 
her sworn to the truth of the statement contained in her 
answers to the questions put to her as aforesaid by the said 
Signor P., relative to her illicit connection with the said Guada- 
leta, though such his purpose was frustrated, by the refusal of 
the magistrate, at the said police office, to swear the said Fanny 
(or Helen) Alexander to the truth of such statement ; that the 
said B. C. thereupon went back in the cab to his said lodgings^ 
at No. 16. Grosvenor Street West, taking the said Fanny (or 
Helen) Alexander back in the cab with him as far as it went 
her way ^ but set her down at the corner of Windsor Terrace^ 
Pimlico, that (as she said) being near where she lived, and* where 
she desired to be set down ; which having done, the said B. C. 
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5. Did YOU stay with him all the 
night ? — X es. 

6. At what o*kloc did you left In 
the morning?—^ About eight o*kloc. 

7. What did he saj to you during 
the night? — That he was going to 
leive that appartement; that next 
day was going in the country to pay 
a Tisit to some friends. 

8. How much did he gave you? 
— Fire shillings. 

9. Have you seen him since that 
evening? — Yes, twice; once near 
Yaaxhall Bridge, and another time 
in Belgrave Road. 

10. What did he say to you? — 
That I am a very bacl girle to go 
and tell to his friend every thing. 

11. Where he lived? — At 89. 
Gilltngham Street, Pimlico. 

12. What part of the house had 
he ? — The parlour, and de back 
parlour for his bedroom. 

13. Did you really sleep with 
him ? — Yes. 

14. Have you been with him after- 
wards ? — No. 


15. Did any one see you in the 
house ? — Nobody. 

16. Have you seen this gentleman 
when you entered the house ? — I did 
not ; I thought he had go on away. 

17. Have you seen him before that 
evening ? — Yes ; and I told him all 
my life. 

18. What did he say to you? — 
He wished me to chang my life, to 
go to servis; and he sayed that he 
would send me in an establishment 
at Red Lion Square, where they 
would take care of me, and so find 
me a place. 

19. Were you glad to go and 
change your life ? — Yes. 

Would vou go now ? — No. 

20. Make a description of the 
gentleman. — He is rather toll, and 
tin face, with large mouth, black 
wiflkera, and bold. 

21. Have jrou ever had anything 
to do with this gentleman ? — N ever. 

(Witness) C. Patkiabcht. 
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returned alone in the cab to hia said lodgings, where the said 
Signor P. then was expecting his return, and who spent the rest 
of the day with the said B. C. ; that in his way home from the 
said police court, the said B. C. called at a house in Siaftesbiuy 
Crescent, as mentioned in the said fifteenth article of the libel^ 
and went into it for a short time to speak to an acquaintance oF 
his who resided there ; but that he left the said Fanny (or Helen) 
Alexander, whilst he was so in the said house, sitting by herself 
in the cab at the street door; that the said Fanny (or Helen) 
Alexander was neyer at the said .house, No. 16. Ghrosvenor 
Btreet West (at least to the knowledge of the said R. C), save 
at the time, and for the purpose, and under the* circumstances 
hereinbefore pleaded ; that it is utterly false, as pleaded in the 
said fifteenth article, that she was again, or a second time, at the 
house on the said day, and that then and there, as falsely pleaded^ 
(or at any other time or place,) he, the said B. C, had the carnal 
use and knowledge of the said Fanny (or Helen) Alexander. 

6th. Pleads, that by the words ''another gentleman,^* occur- 
ring in the question No. 1., and the words *' the gentlemany** 
occurring in the questions numbered 3. and 20. in the exhibit 
marked No. 10. annexed to this allegation, was meant or ia« 
tended the aforesaid Italian, Signor Guadaleto, and that by the 
words '' this gentieman," occurring in the questions numbered 
1. 16. and 21., the words '< his friend," occurring in the question 
numbered 10., and the word " him," occurring in the question 
numbered 17. in the same exhibit, was meant or intended 
BafiSetele Ciocci, the party in this cause. 

The cause was argued at great length, on several days, by Dr. 
R. Phillimore and Dr. Deane^ on behalf of the wife ; and Dr. 
Addams and Dr. Jhoiss, on behalf of the husband. 

Judgment deferred. 

Dr. Lushinotok. This case has been fully discussed at the 
bar, the argument occupying no less than four days, and I think 
that time has be^n well spent ; for on the present occasion the 
veracity of many witnesses is called in question, and the evidence 
is contradictory to a very great extent, and much time must 
necessarily be consumed in the investigation requisite to the 
discovery •f the truth. 

I must commenoe with stating a few of the admitted facts. 
The marriage took place on the 15th January, 1851. It ap- 
pears that Mr. Ciocci was an Italian refugee, and for some 
years resident in this country ; that he derived his midntenance 
by teaching languages, and, for some time previous to the mar* 
ringe, at Brighton. The lady was Jemima Mary Bacop Frank, 
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resided at Brighton and possessed a considerable fortune. The , ^^^^' . 
ages of the parties do not distinctly appear, but the lady was Ciocct 
the elder. . _ g^S^ 

There is enough in these circumstances to satisfy my mind, judgmmt 
that) according to all probability, this was not a marriage likely Disparity of 
to produce much happiness. The parties moved in a different J^" ^^ ^' 
sphere of life, and the fortune was well secured to the lady. 

The parties separated on the 14th of March, 1851. What Separation* 
were the particular circumstances which led to this separation are JJj^^ ^**^ 
not disclosed by the evidence in the cause. Much is very inconve- 
niently left to the Court to conjecture. For instance, I know no 
fact immediately preceding March 14, 185 1, which caused the co- 
habitation to cease. However, cease it did; and I find Mr. Ciocci 
in London, and Mrs. Ciocci elsewhere. From this time to the 
commencement of this suit, in Hilary Term, 1853, there is an 
entire blank, with one exception: that it appears that Mrs. Ciocci, 
by her agents, was endeavouring to find proofs to support 
charges of adultery against her husband. All I know is from 
the correspondence; whence it may be collected that Mr. Ciocci, 
in conformity with his declarations, did not endeavour to enforce 
co-habitation, and from the same source I form the conclusion 
that Mrs. Ciocci had no knowledge of the special act of cruelty 
now charged, for such knowledge would be wholly inconsistent 
with her letters. 

With respect to the charge of general cruelty and ill-treat- Charge of 
ment, I am of opinion that it wholly fails, and that the evidence Sot sapi»rted.^ 
brought to support it is so entirely insufficient, that it would be 
a waste of time to discuss it, and more especially because that 
evidence has no bearing on the specific act of cruelty charged in 
the libeL 

I now address my attention to the 6th article of the libel, to Char^ of 
the facts pleaded therein, and to the evidence adduced to substan- ^mtmiaitiM 
tiate the chatges therein contained. The 6th article charges, that the renereal 
Mr. Ciocci before, at, and after his marriage was suffering from 
the venereal disease ; that he was attended by divers medical 
persons; that he was warned against the risk of communicating 
the disease if he then married ; that he did marry, and did com- 
municate the disease to his wife. 

If these averments are proved, I should, both on principle and If prored, 
authority, entertain no doubt in deciding that an act of legal Jo^J^"i,e 
cruelty had been committed. The proof necessary to establish legal cruelty. 
such chaises is twofold : evidence that Mr. Ciocci himself had 
the disease, and evidence that his wife was also affected thereby. 

Mr. Watson is the first witness to whose testimony I shall Eridence 
advert ; and I see not the slightest reason why I should not p~^««>^** 

^ . ^^ ^^ immediatelr 

E. & A. — VOL. X. K 
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, ^^^' . give the fullest credit to hu testimonj. This gentleman had 

CiooCT been acquainted with Ciocci for three or four years prior to 

g^ November, I860, On the 17th of this month Mr. Watson, 

Judgment ^^^ practised as a surgeon at Brighton, attended Ciocci, and 

before xuar- found him suffering firom the venereal disease, and so continued 

Tiikge the hus- to attend him till the 27th December, when he was not cured, 

fering fh>mthe ^^^ when Mr. Watsou left him in charge of Dr. Starr, who 

disease i succeeded to his practice. 

Dr. Starr states that Mr. Watson left Brighton towards the 
end of December, 1850, and was absent the greater part of 
January ; that he succeeded to his practice, called upon Ciocci 
as a patient, and saw him. On the 10th of January Ciocci 
told Dr. Starr that he had consulted a foreign gentleman, 
whose medicines had been of service to him. An inspection 
then took place, and Dr. Starr swears that Ciocci then had 
a venereal sore which had been a bad syphilitic chancre, but 
was then in a healing state. Dr. Starr further deposes, in 
answer to the 63rd interrogatory, that it appears from Mr. 
Watson*8 books, that the medicines furnished were mercurial 
pills, sarsaparilla, and nitric acid. Dr. Starr did not pre- 
scribe himself. 

To this evidence there is nothing whatever opposed ; there is 
no contradictory, — no conflicting testimony. I have no right, 
either legally or morally, to doubt either the veracity or the 
medical knowledge of these gentlemen. It is therefore proved 
beyond all question, that Ciocci had the venereal disease for 
some time immediately prior to the marriage, and that it was 
in a healing state, but not healed, on the 10th of January, 
and that, The next question is, whether he communicated this disease 

h^**n5ffried"*^ to Mrs. Ciocci. I hardly think it necessary to inquire whether 
and ran the there is evidence of his having been warned of the danger if 
nicating^rto^* he married in the state in which he is clearly proved to have 
his wife. been ; for I am of opinion that common sense, ordinary ex- 

perience (I speak not of higher motives), must have suggested 
to him the probable consequences, — the consequences likely to 
result in the ordinary course of things, from marriage under the 
circumstances proved to have existed ; and if this were a point 
necessary to be determined, I should hold, and without doubt, 
that if a man married under such circumstances, and commu- 
nicated to his wife the venereal disease, it was, to use the 
mildest term applicable to such conduct, such utter reckless- 
ness of the health and comfort of his wife, that if he did com- 
municate such disease, he was guilty of cruelty in the eye of 
the law ; and I should hold this upon the principle that who- 
ever does an a<;t likely to produce injury, and the iiyury fol- 
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lows, can never excuse himself by sajing, that he hoped a , ^^^' . 
probable consequence might, by some peculiar good fortune, not Ciooci 

But if warning was necessary, warning he had, and ample juigmau, 
warning, too, from Mr. Watson ; who told him that it was im- 
possible for him to marry until he was quite cured, — impossible 
for him to marry in the state in which he was. This was his 
state on the 27th of December. What his state was on the 
10th of January, five days before the marriage, I learn from 
Dr. Starr. 

It would be a mockery of all that is decent, honest, or 
honourable, to say, that Mr. Ciocci was then in a state to con- 
summate marriage. I will not debase the office I hold by 
weighing degrees of risk ; to marry and consummate a marriage 
with the slightest chance of communicating such a disease, was 
a crime and a sin. 

But to revert to the question : Was the disease so communi- ?'**?*^^?^ 
cated to the wife ? liCt me agwi refer to Mr. Watson. He examiner, the 
saysi, ** I was still in Brighton in February, 1851. He told me *^*®^*/^ 
he was married, and wished me to prescribe for his wife. I did he did commn- 
not know her; I never saw her. When I called on the 17th of ^^ itjortlis 

1 • 1 • r^% t* contrary. 

February, at his house in Clarence Square, she refused to see 
me. I prescribed for her from his description of her ailment." 

Before I comment on the evidence bearing upon this point, 
I must express my surprise and deep regret that the examiner 
has left the evidence on this article in the doubtful state in 
which I find it. Surely it was his duty to have asked what 
was Ciocci's description of his wife's ailment, for he has taken 
down that description there was. Surely he should have asked 
for what disease Mr. Watson prescribed ; what his prescription 
waa. Had this been done, the case would have been com- 
paratively, if not entirely, clear, one way or the other. This 
moat unfortunate omission has left this most material part of 
the evidence in doubt from which it will not be easy to extri- 
cate it. 

Before I express my opinion as to the effect of this evidence, 
I will consider Mr. Seabrook's. 

Mr. Seabrook was the medical attendant of Mrs. Ciocci both 
before and after marriage. On the 17th of February he at- 
tended upon her. She was suffering from inflammation of her 
legs, and generally out of health. He prescribed for such 
inflammation, and about the second week in March, she re- 
covered. During the early part of his attendance, she men- 
tioned having a discharge from the parts of generation, which 
he attributed to natural causes. On interrogatory, he says, 
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That tlu8 discharge lasted about two weeks^ and then ceased, 
as Mrs. Ciocci stated. He never attended her for the venereal 
disease ; she never complained of it. His prescriptions were 
for a different disorder.'' 

The question is, what conclusion the Conrt ought to draw 
from the evidence of these medical persons considered together. 
1st. I am of opinion that it being clearly proved, that Mr. Ciocci 
was suffering under the venereal disease, and so late as January 
the 10th, and the marriage taking place January the 13tb, 
the probability is, that he communicated it to his wife. 2ndly. 
I think this probability strengthened by the fact of Mr. Ciocci 
consulting Mr. Watson as to the health of his wife ; not as to 
her having the venereal disease ; that is not so. Srdly. Further 
evidence is furnished by the fact of the discharge spoken to by 
Mr. Seabrook. 

But against these presumptions, strong as they are, there is 
evidence which weighs in a contrary direction, and the absence 
of evidence of still greater importance. The fact of Mrs. Ciocci 
having another disorder, and being attended by Mr. Seabrook, 
to whom no disclosure was made ; but above all other circum- 
stances, the fact that Mrs. Ciocci recovered from the symptoms, 
whatever they were, without any medicine for Uie venereal 
disease, as far as appears by the evidence, must have consider- 
able weight If she had taken that infection, I apprehend that 
she would not be relieved from its effects without medicine 
adapted to the cure of that disease. Mr. Seabrook gave her 
none. What Mr. Watson prescribed, the examiner has, meet 
unfortunately, I repeat, left in the dark. Moreover, I do not 
find in Mrs. Ciocci's answers (and the fact might have been 
stated in answer to the 2nd article) nor elsewhere, when die 
discovered that she had such disease, nor how she was cured. 

Strong as the probabilities may be, I cannot presume the 
affirmative ; and this being so, I am compelled to come to the 
conclusion that it is not proved by affirmative evidence that 
Mrs. Ciocci was infected with the venereal disease. 

I think, therefore, that the charge of cruelty fails; for I am of 
opinion that it is essential, to support that charge, that the corpus 
delicti should be proved, and here there is not adequate proof. 
And if there be not adequate proof of the fact, however great 
the moral delinquency of consummating a marriage with the 
probable chance of communicating the venereal infection, I am 
not prepared to say that so doing constitutes legally an act of 
cruelty as understood in these Courts. In order to constitute 
an act of legal cruelty there must be, in my opinion, an aotual 
communication of the disease, and the running the risk is- not 
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sufficient, (a) I must therefore pronounce that the charge of 
cruelty is not sustained. 

Befoi*e I address my attention to the evidence adduced to 
support the charge of adultery^ I must notice that there is an 
extraordinary gap in the history of this case accounted for> Extnordinftry 
neither in plea nor evidencej at least with any accuracy. Sly^of Ow^**" 

I presume that this lady continued to live somewhere apart case. 
from her husband from March, 1851 ; that he came to reside in 
London, and follow his occupation as a teacher of the Italian 
language (this I am left to presume, as it is nowhere distinctly 
stated); and that some intimation having in some way reached 
Mrs. Ciocci or her friends, the inquiry was instituted, which 
appears by the evidence of Edser and others. 

This has led to the employment of policemen, of persons also Emplojmeut 
who had been in the police, and to the examination as witnesses andothers^^ 
of common women of the town. Whenever persons of this procure efi- 
description, such as Owen and others, are employed for money testimoxiy of 
to procure evidence to establish any fact, all that they do or *^<!^^ persons 
say must be watched with great vigilance, and for divers reasons ; ceived with 
such persons are naturally anxious to attain their object, and ^^*^ caution. 
generally to a cert^n extent their pecuniary reward depends, or 
is by them supposed to depend, t)n their success; and the very 
nature of their employment, — the constant mixing with the 
lowest characters,— does not tend to make them the most 
scrupulous agents. Grreat care and caution, therefore, is neces- 
sary ; but such- caution must not be carried to an extravagant 
lei^^, for we all know Aat upon evidence so procured the lives 
of many men formerly depended, and even at this day all but 
life does frequently depend. Somewhat similar observations 
apply to the other class of witnesses, — the testes lupinares^ as we 
are in the habit of calling them, especially when they are 
accomplices; but if voluntary association with such persons 


(d) Mrs. Ciocci*8 couniel argued 
strongly that the risk would be 
cmel^ without actual communica- 
tion of the disease, and cited Pophin 
T.. Popkin, 1 Hag. 765. n. In that 
case It was pleaded as an act of 
cruelty ^ thai the husband, when in- 
fected with the Tenereal disease, 
attempted to sleep in the same bed 
with His wife, and thai on her refusal 
he became violently enraged, made 
use of many outrageous and dreadful 
menaces to compel her; and, on one 
occasion, seized ner in his arms, and 
forcibly draped her along towards 
hid bed.** Vi his judgment Lord 
SioweU said, "Here cruelty is car- 
ried down to the latest period of the 


cohabitation, the husband forcing his 
wife to his bed, when he was violentlpr 
affected with venereal disease. It is 
not necessary, when there is an at- 
tempt at violence by an overt act^ 
to wait till it is actually put into 
execution. Here he attempted to 
draw her to his bed when infected 
with venereal disease; an injury of 
a most malignant kind« and at- 
tempted in the most improper and 
Tiolent manner.** 

The circumstances of the two cases 
being so different, especially quoad 
the knowledge of the wife, the pre- 
sent decision does not appear in any 
respect to impeach that in Pophin v. 
P<^kin, 
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should be proved or admitted, Buch objection will come with 
an ill grace, and will be entitled to much less weight if urged 
by a person so circumstanced 

From all the circumstances, from the probabilities, from the 
conduct generally of Mr. Ciocci, from corroboration, if any, the 
Court must form the best judgment it can, remembering always 
that if there be reasonable doubt, the balance should preponde- 
rate in favour of innocence, and ag^nst guilt. 

I cannot pass over altogether in silence the extraordinary 
nature of some of the interrogatories addressed to the witnesses 
on the libel. Amongst other parts of the 8th and 9th interro- 
gatories the witnesses are asked, ** Whether Mr. Ciocci is not a 
member of the Church of England.'' What that has to do with 
the question to be decided in this case I am at a loss to conceive. 
It cannot, I trust, for an instant be supposed that the same 
measure of justice will not be meted out to all parties litigating 
in a court of justice, whatever may be their religious persuasions, 
nor that any party will derive any advantage, because either 
from education originally, or from adoption, he professed one 
faith or another. No impression could possibly be made upon 
the mind of the Court by such an interrogatory. 

Then there is an interrogatory as to the religious faith of 
Mrs. Ciocci, and whether some Roman Catholic Priest or 
Cardinal has not been in communication with her, and that 
generally, without any reference to this suit I cannot conceiTe 
what is the legitimate drift (a) of these interrogatories ; but be 
the drift what it may, there is not the least evidence touching 
this cause produced by them. I shall have occasion hereafter 
to comment upon some of the other interrogatories, and will now 
only observe that for all useful purposes I think they might 
have been greatly reduced in number. 

But to return to the evidence. Following the order of the 
libel, the 9th and 10th article pleads what I will, though per- 
haps incorrectly, term the solicitation of chastity of Jane L^g. 
I am of opinion that the evidence of Jane Legg alone, unsup- 
ported by other testimony cannot be safely relied on to establish 
the diarges ; but to prevent misapprehension I will observe that 
it is possible that such evidence may have more bearing upon 
other parts of the cause, though not sufficient to establish the 
charge here made. I do not say that it will have such bearing, 
but that it may. 

The next case which presents itself for consideration is that 
of Charlotte Thomas. This case is most materially distingnished 

(a) Referesce to the rejected passages in the libel will expUia t]i« 
reciprocal insinuations. Vide p. 122. 
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from that of Jane Legg ; for the acquaintance, and I maj say . ^^^' . 
intimacy, with Charlotte Thomas is not only not denied, but Ciocci 
admitted ; and the sole question is, whether that acquaintance c^^j. 
was of a criminal or innocent nature. judgment 

The explanation offered by Ciocci is to the following effect, HuslMLnd's 
as appears from the interrogatories addressed to Charlotte ^^^^^JI^^^q^^ 
Thomas, from the 42nd to the 49th inclusive : That he, Ciocci, ancewith h«r 
was connected with a society called the Female Aid Society, in 
Bed Lion Square ; that from pure and laudable motives he in- 
duced her to return to her mother, then living at Chelsea, and 
it must be inferred from the interrogatory, though not so stated 
ther^tt, that she was a prostitute at the time ; and further, that 
Ciocci's conduct was free from all improper motives, and was^ to 
use the words of the interrogatory, paternal. Some of these 
circumstances, though not as relates specially to Charlotte 
Thomas, are afterwards put in plea. 

This being so, the questions will be, 1st Is there a primd Qaestiont: itt 
facie case of adultery with Charlotte Thomas established ? Zi^/^i^ 
2nd. Is that case rebutted by proof that the acquaintance was caseof adul- 
guiltless, and the conduct of Ciocci free from blame ? is^t case 

The 16th article of the libel charges adultery with a prostitute rebutted by 

- - , ® • 1 proof that the 

not named, dunng the few months preceding the date of the intercoune 
Kbel, viz., 19th February, 1853, at Ciocci's lodgings. No. 16. w innocent? 
Grosvenor Street West. It is clear from the exhibits, as well 
as from the interrogatories, that Ciocci's legal advisers were 
aware that Charlotte Thomas was to be examined. 

On the 16th article, Owen deposes, that towards the end of ETldence on 
the time he was employed, which would be December, 1852, he *'^®^""'«**' 
saw Charlotte Thomas at the window of Ciocci's lodgings, the 
second floor of No. 16. Grosvenor Street West. 

Charlotte Thomas gives her account of her intercourse with 
Ciocci ; at the commencement of which she was about seventeen 
years of age. It began at a dining house in Lisle Street, which 
appears to have been frequented by Italians and prostitutes. It 
was said in the course of the argument that Cioc6i was driven 
by the want of pecuniary means to resort to such places. I 
cannot say that argument was convincing to my mind, for I do 
not believe that frugal accommodation cannot be procured in 
this metropolis without the contamination of such associations. 
I do not look with a very favourable eye upon these symposiums 
of Italian refugees and prostitutes. However, I make these 
obeervations to show that the argument did not escape me. 

But to proceed with Charlotte Thomas's evidence. She did 
not see him afterwards for some time, but on returning to lodge 
in Liisle Street (about November, 1852,) she met him in the 

k4 
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, ^^^' . Btreety and went to his lodgingB, in Grosyenor Street West, 
Ciooa Beveial times, and, according to her statement, committed adal« 
gj^ tery with him. 

Jmdgtnent '^^^ ^^ ^^^ ndses the question whether she is credible or 
Is Charlotte not : the issue at once becomes, ** Is Charlotte Thomas speaking 

Snrr; t™e or false?" 

Then is a di- Firsts let me consider what she states on cross-examination, 

pancy beur ^^ answer to thc 42nd interrogatory, she negatives all knowledge 

the evidence of the sodetj. She says, *^I do not know anything of any 

In ^erenf"* ^^^^ Bociety as the interrogate ' Female Aid Society.' I am 

dmy of ex- not avrarc that the ministrant ever acted for any such society. 

*«"»ratioii. J ^^^ ^^^ aware that he has been the means of restoring any 

females of a certain class to a moral course of life.** Therefore 
we must conclude from this, that Ciocci did not make the com- 
munication to her. 

In answer to the 43rd interrogatory, she makes a statement 
which requires great consideration ; she says, ** The ministrant's 
acquaintance with me did commence by his asking me (after 
some inquiries about my history and circumstances) whether I 
would not consent to go home to my mother's, if, at his inter* 
cession, she would consent to receive me. I did say that I would 
consider of it ; and, upon seeing him a day or two afterwards^ 
say to him that I would be glad to go home. He did then im- 
mediately accompany me to my mother, who then lived at Chel- 
sea, and induce her to receive me into her house. He has been 
a kind friend to me, and taken a great interest in my welfSture. 
He could not have done more than he has done for me, if he had 
been my father." 

Nqw, to be sure such evidence coming from the mouth of a 
witness produced by Mrs. Ciocd to prove adultery, is not only 
exculpation, but high commendation, and I must say it is some- 
what startling. Here is a fenude examined upon the 19th and 
the 2lBt of April, and she is brought up on the 22nd for cro8»- 
examination. She then makes a statement altogether incon- 
sistent with her previous deposition ; I have no means whatever 
of ascertaining how this was effected, but there can be no doubt 
that something had taken place during the intervening time. It 
is impossible for me to say which is the truth, but I do say that 
by some means or other the witness was induced to make a dir- 
ferent statement; and I think it probable tliat if the examina- 
tion had not been interrupted, such an answer as that to the 
43rd interrogatory would never have been given. If I am to 
believe that evidence, the conduct of Mr. Ciocci, with respect to 
Charlotte Thomas, was highly praiseworthy. 

It is, however, a little strange, that in the very next breatb^ 
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this witness refuses -to answer whether Mr. Ciocci had had a 
criminal connection with her or not She says, " I refuse to 
answer upon oath the question, whether he has ever had sexual 
inteicourse with me, or taken indecent liberties with me. He 
certainly has behayed most gentlemanly and paternally towards 
me. I am sorry for having told the examiner what I did when 
I was with him the first day to be examined in chief.'' One 
would have supposed that there could have been no difficulty 
in answering this question, when the answer to the preceding 
part of the interrogatory is borne in mind, and the paternal 
conduct of Ciocci so distinctly averred. I must follow up this 
evidence a little farther. 

In answer to the 47 th interrogatory, the witness admits an 
interview with Mr. Adamson, the solicitor, in consequence of a 
letter (which has not been produced) addressed to her, stating 
that she was to go there. The date of thb interview was the 10th 
of February, at which time the suit had been commenced, though 
the libel was not given in until the 19th. She further admits 
that she then declared that Ciocci was totally innocent, and had 
restored her to her mother; and she admits paper A. (a) to 
have been a statement made by her, and signed by her. Paper 
A« 18 to this effect : — 

<^ 10th February, 1853. I, Charlotte Thomas, declare, that 
I first saw Signer Ciocci, with three or four other gentlemen, at 
the Restaurant, in Lisle Street, Leicester Square. I was then 
in company with a Mr. Matthew, an Italian. I did not speak 
to Signer Ciocci on this occasion, but I afterwards saw him, 
when going into the Bestaurant alone ; he was coming down 
stairs ; we had some little conversation together, when he asked 
me if I would like to go home to my mother's, if he interceded 
with her on my behalf. I said I would consider of it, and let 
him know : I saw him a day or two afterwards, and told him I 
should be glad to go home, and he immediately accompanied me 
to my mother*s, at Chelsea ; and when my mother removed to 
Sydenham, I accompanied her thither, and it being so very dull, 
I determined to come again to London. At this time, my sis- 
ter, now living with , was in service at Sloane Street, 

where she remained altogether about three months, when she 
left her situation, and came to live with me at 35. Lisle Street, 
since which time my sister has assisted me in the business of a 
dressmaker ; but I solemnly declare that not the least impro- 
priety of conduct whatever has ever taken place between myself 
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and Signor Ciocci ; my first meeting with Signor Ciocci was 
about nine months ago^ and I voluntaiy, and without the least 
expectation of any reward for bo doing, make this statementi 
that Signor Ciocci has occasionally given me small sums of 
money, but out of pure kindness, and most certainly not for any 
improper purpose. " Chablottb Thomas." 
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Now, singular enough, the witness is not asked whether that 
statement was true or not, — a question which would have been 
most important to this cause, and most pertinent to the issue; 
but she is only asked whether or not it was her signature. 

This statement marked A., does not and cannot contain the 
words spoken by the witness, though it may be, that she stated 
the substance. It was procured, I do not say unduly, for the 
purpose of discrediting this girl, should she be produced as a 
witness for Mrs. Ciocci. 

Looking at all these circumstances, it is very manifest that 
the eyidence of this witness must be handled with much dr- 
cumspection. The object of Mr. Ciocci must be to show that 
she IS not deserving of credit ; it must be, not to set her up, but 
to set her down. Her evidence in chief, as to adultery, is not 
contradicted directly by her evidence on interrogatory, but it is 
contradicted by her statement to Mr. Adamson, and so far her 
testimony is impeached. It will not, however, necessarily follow 
that her evidence is to be wholly rejected on this ground ; for I 
take it to have been decided that a witness may, under oertaia 
circumstances, be believed in part and discredited in part ; that 
it is not necessary to reject her in toto. 

It is somewhat singular,, however, that looking at the 16th 
article of the libel, no interrogatories were put as to the 
visits in Grosvenor Street West ; for such numerous visits, if 
deposed to, were not very consistent with the defence set up. 
I think, too, the Court was entitled to some information how 
this paper A. was procured. That matter might have been 
cleared up by the attorney or his clerk. I shall have to com«- 
ment, in another part of this case, upon parties obtaining state- 
ments from witnesses ; and although I do not say that this 
should not be done, yet I do think that the Court should be 
fully informed how it happens, and of all the circumstances 
under which such paper was obtained. 

There is one other omission, which I think particularly de* 
serving of notice. The gist of Mr. Ciocci's defence to this 
charge is, not to deny his acquaintance with this girl, but to 
admit it, and to claim credit for having restored her to her 
mother. How comes it that this defence was not pleaded, and 
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the mother examined ? The mother oame up with the daughter ^ ^^^^' 


J 


when she was examined. Surely, any intercourse between a Cxoccz 
married man, separated from his wife, and a prostitute of this '^^i. 
description, does require the best expUnation which can be judgnwuL 

^ven. might bave 

I regret to say, that I am left wholly without evidence as to ^S;^^^^"^;,^ 
anything which may hare occurred between the examination jQeoosisteney 
and the cross-examination of Charlotte Thomas. But when I of the giri'g 
look at the inconsistency of her eyidence given upon inter- ^i,^ omiuion of 
rogatory with that (riven in her examination in chief, I cannot certain interro- 

1 ^ , • • • « t • . 1 -I - ^i- gttonei, leads 

bat entertam a grave suspicion that this witness had, in tne totheconclu- 
meantime, been tampered with. This suspicion is confirmed ^^^J^^*' 
on reference to the interrogatories administered to the wit- been disgrace- 
nesses examined on the libel The first interrogatory b in ftJ^t»™P«'^ 
these words: ^^ Let each witness designed hereto be asked, On 
your oath, have you not seen one or more of your fellow-wit- 
nesses since the completion of his or their examination ? If you 
admit that you have, which have you seen ? Has such witness 
made no disclosures whatever to you as to the tenor of his, her, 
or their deposition in chief, or of the interrogatories adminis- 
tered to them, or of his, her, or their answers thereto ? If any 
witness has made any such disclosures, say whom, by name ? 
On your solemn oath, are you wholly unapprised of the tenor 
of the interrogatories which you may suppose are about to be 
administered to you ? K on any, what have you been apprised, 
and by whom, in respect thereto. 

Now, this interrogatory was not administered to this witness. 
The first administered to her was the third, and not the first. 
From this, it is as clear as daylight that the witness had been 
tampered with, and that this interrogatory was not administered 
to her lest it should become known to the Court by whom she 
had been so tampered with. I wish, indeed, I could by any 
means discover by whom it had been done ; he should answer, 
if not here, most assuredly before another tribunal, for such 
proceedings. It has been a shameful attempt to deceive the 
Court, and to prevent its -arriving at the truth by a suppression 
of this interrogatory. 

I have now, at some length, discussed the evidence on this Before coming 
16th article. Before I come to any conclusion I shaU go ^^oTl^^ 
through the rest of this case, and for this reason, that as the hranchofthe 
defence turns so mainly on the character of Mr. Ciocci, on his ^hle to coa- 
being actuated by pure and benevolent motives in his inter- Mderthecvi- 
couree with this ana other girls, I wish to ascertain, as far as I the other parts. 
am able, what is the effect of the evidence with respect to 
Mr. Ciocci's conduct and motives with r^ard to women of this 
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, ^^^^' . deacriptioiL I postpone, therefore, for the present, pronouncing 
Oioocz any opinion on this charge. 

diwt ^^^ regard to the charge of adultery, at a brothel at 

Judgment Brighton, with a woman named Polly MiUer, it is supported 
The charge! by the evidence of Juliana Bech alone. Whether she is mis- 
with^PcJy taken as to the identity of Mr. Ciocdi or not, I need not stop 
MiUer are not to inquire, for I could not safely proceed to any conclusion 
aufficieiiUT ^ adverse to Mr. Ciocci on her evidence alone, unless corrobo- 
credible eri- rated by further testimony. 

^^ The additional articles charge adultery with Polly Miller, in 

Market Street, in February or March, 1853, but of this, also, 
there is no evidence save that of Mary Ann Hadley, and she is 
a common prostitute. The interrogatories do, indeed, show 
that Polly Miller must have been in communication with Mr. 
Ciocci's legal advisers ; but this circumstance alone is not a 
sufficient corroboration, though it shows that Hadley is correct 
in the account she gives of herself and Polly Miller.. It would 
not, I think, be safe or consistent with justice to found any 
conclusion adverse to Mr. Ciocci on this evidence. All I say 
is, that it is not sufficient alone. 
The charge of Before proceeding to the case of Fanny Alexander, I shall 
hahituaUy con- ^^yy briefly notioe the 8th article, and the evidence thereon. 

sortinff with 

prostitatee la The 8th article pleads the habitual consorting with prostitutes, 
bat admitted ^^^ constantly walking with them, both in Brighton and 

and explained. London. 

Owen's evidence is to the following effect : — That he com- 
menced watching Ciocci on the 6th of October, 1852, and 
continued to do so up to the 3rd of December. During this 
period he saw Ciocci conversing with prostitutes no less than 
seven times, both in the morning and in the evening. There 
can be no reason to doubt the general correctness of this evi- 
dence, because the conversing with prostitutes is a part of 
Mr. Ciocci's own case. It is his case in plea ; it is his case 
in interrogatory. 

I do not here stop to inquire whether the mode of consorting 
with prostitutes, spoken to By Owen, m <»nsistent with the 
motives to which Mr. Ciocci makes claim. I reserve that con- 
Thoonvtpro- sideration till I have discussed the evidence on Mr. Ciocci's 
M^jOk^r^*" allegation. The fact of so consorting is proved and admitted ; 
yr'ith respect to whether explained satisfactorily or not, I must determine. The 
tiou.*^^ " ^^^ probandi is upon Mr. Ciocci. 

Charge of lam thankful to say I have reached the last case, namely, the 

Fwmy^ ^ charge of adultery with Fanny Alexander. But as the discus- 
Alexander, fiion of this portion of the case occupied by far the greater part 

of the time of counsel in the argument, so I fear it will be 
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necessarj for the Court to enter with considerable minuteness ^ 

into its examination. Ciocci 

This charge is contained in three articles, the 13th, 14th5 and ^locci. 
ISth^ and Fanny Alexander has herself been examined. She jMdgmemL 
is, according to her own account, a prostitute, and aged about Her eridenoo 
twenty. On the 13th article she deposes to her first criminal *» chief 
connection with Ciocci, somewhere about May, 1852, at a 
brothel in Chelsea, which she knows not to describe, nor even 
the street in which it is situate. On the 14th, that she 
frequently met Ciocci in Windsor Terrace, Yauxhall Road, 
and that he offered to take improper liberties with her. On 
the 15th the great controversy has arisen. The time to 
which the witness is speaking will otherwise appear ; from her 
evidence it would be in the summer or autumn of 1852. It was 
in the beginning of November. 

She states that Mr. Ciocci was ignorant of her residence in 
Westminster; she asked him to direct to her at 7. Stafford 
Place, Pimlico ; she received a note desiring her to call upon 
him at Na 16. Qrosvenor Street West ; she went, and after- 
wards accompanied him to the police-office in Cottage Row ; 
then to Bochester Row ; he told her to deny ever having had 
coimection with him ; then they went to No. 15. Shaftesbury 
Crescent, then back to Grosvenor Street, and there he had 
connection with her. 

This being the. substance of her evidence in chief, let me On cross-* 
next consider what she has said upon interrogatory. 

It is a fact in the case, that the solicitor for Mrs. Ciocci cm- 
ployed Mr. Edser, a builder at Yauxhall, and a friend of his, to 
use means to obtain evidence in support of the chnrges against 
Mr. Ciocci ; that through Mr. Edser's means various persons 
were so employed, as Owen, Russell, and others. • 

Now, the 17th interrogatory inquires whether the witness 
(Alexander) knows anything of these persons, and amongst 
others of Ouadaleta; and then the witness states that he had 
slept with her one night. This fact must be borne in mind in 
the examination of the subsequent evidence. 

The answer to the 21st interrogatory, which relates to the 
Bed Lion Square Society, is a negative, save that she says that 
Mr. Ciocci asked her if she would like to change her mode of 
life, telling her that if she would be a good girl, he would get 
her a situation. It is no easy matter to sift the evidence where 
there are parts which arc true and parts which are not ; and it 
is difficult to discover what parts are supported by the evidence ; 
l>at I must not shrink from the task. 

The 22nd interrogatory runs thus, '* On your oath, is it not 


142 


THE ECCLESIASTICAL AND ADMIRALTY SEPOBTS. 


1853. 

' . ' 

Cioocx 

Cioccx. 
Judgment 


Whenawit- 
neM has been 
taken charge 
of and kept in 
the ooatodj of 
a party in the 
canae, the 
Court will ez- 
ereiae the 
greatest Tigi- 
lance in the 
examination of 
her eTidence. 


the fact that the ministrant afterwards, having seen you in 
company with an Italian named Guadaleta, did apeak to you 
concerning the aaid Ouadaleta, and ask you what you knew of 
him, and make an appointment with you to go to his house, in 
order to receiving a statement of what you knew in respect to 
the said Guadaleta ?** Let us pause a little to consider what the 
witness is called upon to answer, and what she has answered. 
She is interrogated in the words I have read. It seems in- 
tended to ask her whether the seeing her with Ouadaleta, and 
the appointment to come to Grosvenor Street, were not almost 
contemporaneous ; but wliat are tJie facts of the case, — what are 
the dates? Why, the Guadaleta business was, according to 
Ciocd*s own case, on the 4th of August, and the appointment 
was not made until the 2nd of November. 

Now, I must say, that the interrogatory, as put, appears to 
me calculated to lead to confusion, to say nothing else of it. 
But what is her answer to it. '* On my oath, it is not the 
fact that the ministrant afterwards, having seen me with 
an Italian named Guadaleta, spoke to me concerning the 
said Guadaleta, and made an appointment with me to go to his 
house in order to receiving a statement of what I knew in re- 
spect to the said Guadaleta." It is quite clear that both the 
examiner and the witness understood the interrogatory as I 
understand it, viz., that the appointment was immediately sub- 
sequent to the girl's having been seen in company with Guada- 
leta. The answer to the 23rd interrogatory is important : the 
witness admits seeing Patriarchi in Grosvenor Street on the 
3rd November, but she denies that the object related to Guada- 
leta ; denies any statement in writing by Patriarchi ; admits 
going to Cadogan Place ; denies that Ciocci left her at the 
comer of Windsor Terrace, and went on alone in the cab. 

Now this witness having admitted, in her answer to the 23rd 
interrogatory, that she had been staying at the house of Miss 
Jones, at Bozmoor, whither she had been sent by Mr. Edser 
and Owen, the Court is bound to exercise the greatest vigi- 
lance in the examination of her evidence ; for although cir- 
cumstances may sometimes render it necessary or advisable thus 
to take charge of witnesses, yet it must necessarily attach to 
their evidence a degree of suspicion. 

But whatever may be the value of her evidence, the ques- 
tion mainly put in issue by her answer to the 23rd interroga- 
tory is, whether she did or did not, after leaving No. 15. 
Shaftesbury Terrace, go with Ciocci to his lodgings in Gros- 
venor Street West. 

The affirmative is sworn by Alexander, Edser, Owen, and 
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Horsey. The question I am now to try is the mere fact ; the , ^^^* , 
inference therefrom must, of course, be considered hereafter. Cioocx 

Mr. Ciocci has counterpleaded this 15th article of the libel, in ^^^ 
the 5th article of his allegation. The 4th article of the alle- judgmmt 
gation counterpleads the IStii of the libel, but on this article 
no witness has been examined. The 5th article pleads, &c. (a) ExMnlnttion 

So that three times, in July, in August, and in November, fbr and against 
Cioccu accidentally meets this girl, accidentaHy as pleaded, yet Ciocci's d«- 
not inopportunely; for the second time Ciocci obtains proof 
against Guadaleta, whose appointment he was opposing; and 
the third time he has the good fortune to find her when he 
wanted her to make oath against Guadaleta, and perhaps, also, 
for another purpose, to exculpate himself. 

These matters require dose sifting. 1st. How does this 
statement as to the early meetings agree with the evidence of 
Fanny Alexander? Other evidence there is none. Her evi- 
dence does not at all agree with the plea of Ciocci's allegation, 
except that there was a meeting in July, 1852, in the Yaux- 
hall Boad. The precise time is of no importance, but as to the 
result of the meeting there is a total difference. I cannot 
collect from the plea that there was any other meeting than 
those in July, August, and November; but Fanny Alexander 
deposes to severaL On the 17th and 22nd interrogatories, this 
witness gives an account of her connection with Guadaleta; 
but it differs wholly from Ciooci's plea, for she states that 
Guadaleta was walking with Ciocci, when Guadaleta quitted 
him and joined her: Ciocci's account is, that he accidentally 
saw them together, and recognised her. He states that this 
took place in August, early in the month. And so, according 
to Ciocci*s statement, the matter sleeps till October, when he 
mentions it to Mr. Glennie, according to his own account. 

Mr. Glennie says, Ciocci was opposed to the selection of 
Guadaleta as minister (this, would be prior to August), but 
with reference more to his incapacity. Unfortunately, Mr. 
Glennie cannot say at what time — August, September, or 
October — the communication of Guadaleta's alleged inconti- 
nence was made ; so that I must take Ciocci's own account, 
that he did not make this communication for two months. 

Mr. Burgess deposes to the charge against Guadaleta made 
by Ciocci in October, 1852. Mr. Burgess did not desire him 
to ascertain the nature of the charge ; Ciocci proposed to sub* 
stantiate it. Mr. Burgess does not support the plea as laid, 
but this does not appear to me of importance. It matters littie 
whether he asked Ciocci to prove the charge, or whether, after 

(a) Ftdt article, p. 125. 
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what paasedy Ciocci Yolunteered to do so. Ciocci afterwards 
sent in a document^ but not No. 10. (a), which was never seen 
by Mr. Burgess or Mr. Qlennie. All this with Mr. Burgess 
occurred the end of October or the beginning of NoTember. 

Now comes the question, how the meeting of NoTember 3. 
took place — of no importance, indeed> in itself^ but as relating 
to the credit due to Mr. Ciocci^s statement, and the credit due 
to the witnesses, of very great moment. 

I must begin wiUi the 2nd of November. According to 
Patriarchies account, on the 2nd of November he and Ciocci 
went in search of Fanny Alexander. Where they went this 
witness does not say ; nor at what time, day or night — I mean, 
in his examination in chief; but inquiries were made of a police- 
man, who has not, however, been examined In the cause* They 
met the object of their search, and Ciodci gave her an envelope 
with his address, and made an appointment for the next morn- 
ing. On cross-examination Fatriarchi states that the meeting 
with Alexander was in the evening, and somewhere about 
Eaton Square. 

As the policeman is not examined, all this stands on the 
evidence of Patriarcbi alone> save as hereinafter excepted. The 
76th interrogatory is in these words: "Did you not, in or 
about the month of October or November last, and when par- 
ticularly, see the ministrant speak to a police constable in or 
near Stafford Place South ? Did he not give to such police- 
man his card ? After the ministrant had left the policeman, 
did you not ask of him, the policeman, what the gentleman, 
meaning the ministrant, wanted ? Did he not then inform you 
that the ministrant wanted him to make inquiries about a 
female who had given her address 7. Stafford Place South, and 
that he, the ministrant, wanted such female as a witness?** 
Now, it clearly appears from this interrogatory, and incidentally 
from Owen's answer to it, that Alexander had given to Cioeci 
her address as at 7. Stafford Place South ; and further, that 
Ciocci had given the policeman his card. It is clear, therefore, 
both from the interrogatory and the answer, that before the 
evening of the 2nd of November, Ciocci was aware that Alex- 
ander had given her address as in Stafford Place ; not one word 
of which is to be found in Patriarchies evidence in chief. He 
is entirely silent as to any address being known, and his answer 
to the 7 th interrogatory is to the same effect. 

Two things, then, are clear : that Ciocci knew of the address 
and spoke to the policeman, and gave him his card ; but whether 
Ciocci and Partriarchi met Alexander accidentally that same 

(a) Vide p. 126. n. 
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evening, and whether he wrote her a note, are different ques* 
tions. 

The next task is to examine the evidence on the other side. 
On the 15th article Sarah French says, ** I knew Alexander 
from August to Christmas, 1852. She once asked me to allow 
a letter to be taken in for her at the house where I then lodged, 
No. 7. Stafford Place, South. I consented, believing I should 
be doing her a service by so doing. I cannot at all speak to 
the date of this ; it may have been about the middle of the time 
during which I was in the habit of meeting her. Very soon 
after I had consented to the letter being taken in, a foreign 
gentleman, whom I believe to have been Mr. Ciocci, called at 
the said house ; it was on a Sunday evening that he did so. I 
saw him ; he asked for the girl Alexander. I told him she did 
not live there ; but if he wrote a letter to her, that she would 
have the letter, and he then went away ; and early in the same 
week, I think it was on the Tuesday or the Wednesday, a letter 
came to the house, addressed to Alexander. It came there by 
the public post. I did not take it in, but I got it, and took it 
to Alexander. I gave it to her the same evening ; we read it 
just at the comer of Eccleston Square ; we both read it under 
a gas-lamp. The letter was a letter from Ciocci to Alexander ; 
to the best of my recollection its contents were to appoint 
Alexander to go on the following morning to Ciocci's lodgings, 
16. GfTOSvenor Street, West ; and it told her to come neatly 
dressed, and to dress herself as like a maid servant as possible. 
It also added, that if she would not come, she was to write to 
Ciocci to tell him so ; and it enclosed an envelope directed to 
!Mr. Ciocci, 16. Grosvenor Street, West, for her to put a letter 
into, if necessary to inform him of her not coming* I gave the 
letter to Alexander, and I believe she put it into her pocket, 
and took it away with her. I tlunk the letter was directed to 
Miss Ellen Alexander." 

If this evidence be at all consistent with the truth, it is clear 
that it cannot easily be reconciled with Ciocci's statement of 
the accidental meeting, or with Patriarchies evidence. I am 
well aware that this witness is not a person of character, but of 
that hereafter. 

I will now see how her evidence tallies with that of Alex- 
ander. Unfortunately, Alexander's evidence at the commence*- 
ment of this article is taken down very briefly. The examiner 
did not, and probably could not, foresee of how much import- 
ance detail would have been. As far as it goes, her evidence 
corroborates that of French, and contradicts that of Patriarchi, 
and on the 22nd interrogatory in the strongest terms. The 
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result is, that Patriarchi, as to the accidental meetingy is con- 
firmed by no one ; she is by seyeral, and by the fact that Ciocci 
did know Alexander's address. 

I now resume my examination of Patriarchi's evidence, espe- 
cially that part which cannot be contradicted save by Alexander. 
Patriarchi was examined on the Slst of May, 1853. His 
answer to the 3rd interrogatory, shows his state of knowledge 
on the 2nd and 3rd of November as to the matters now agitated. 
He was asked to give evidence as to what happened between 
Ciocci, himself, and the girl Alexander, in that aflhir about 
Ghiadaleta ; he was then ignorant of the chaises of cruelty and 
adultery ; Ciocci never spoke to him of them, only that he had 
been accused of being with the girl Alexander, and he says, 
** that was onltf a few days ago that he told me this.*' Conse- 
quently it was long after the 2nd of November, 1852. Pa- 
triarchi, therefore, proceeds with the knowledge of, and for the 
purpose of substantiating the charge against Guadaleta, and 
wholly ignorant, on the 2nd and 3rd of November, of the 
charges against Ciocci. 

Now, with reference to this meeting between Ciocci, Alex* 
ander, and himself, upon the 3rd of November, 1852, he says in 
his examination in chief, *' I put certun questions, all of which 
I wrote down on paper, and then took down her answers. 
Those questions were concerning her connection with Guada- 
leta." He then identifies the paper No. 10., and in answer to 
the 4th inteiTogatory he says, '' All the questions were written 
down before Alexander came into the room.^ Now, making 
all just allowance for an imperfect knowledge of the English 
language, there are still some circumstances deserving notice as 
to this paper. First, was the date, August 4, stated by the 
witness, or merely a suggestion from Cioc<H ? In answer to the 
5th interrogatory he says, '' The ^rl gave the date of her own 
accord. I asked her if it was the 4th of August, 1852, and she 
said * Yes.' ^ In other words the date is Ciocci's own, suggested 
to PatriarchL In the 9th answer she is made to say that she 
met Ouadaleta twice afterwards; and in the 10th, that he said 
she was a very bad girl to go and tell his friend everything. 
But did she do so, and did the meeting with Guadaleta occur 
according to the evidence furnished by this statement ? The 
16th question suggests that the girl had seen Ciocci that; 
evening. The plea, however, represents that Ciocci saw acci— 
dentally Guadaleta pick up the girl Alexander, and the firs't 
question represents Ciocci and Guadaleta as walking together • 
and must not this be true, if there be any truth in the whole 
matter? How could the girl tell Ciocci all this if Ciocci's pi 
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be trae ? How did she know that G uadaleta was a Ariend of . ^^*^- . 
Ciooci's, unless she saw them together ? How could she make a Ciooci 
communication to Ciocci, except she saw him ? And not a word ^J^ 
of this is said in Ciooci's plea. The plea represents that he saw jwi^mtiu. 
her three times accidentally; not a word more. Then I draw 
this conclusion, that this paper. No. 10., does not agree with the 
plea deliberately drawn from Ciocci's instructions ; and the fact 
of that difference is remarkable. 

To go on with Patriarch! and the paper No. 10. He deposes 

that Ciocci took the girl in the cab for the purpose of her being 

sworn to the answers as to her connection with Guadaleta. 

Those questions, 17, 18, 19. and 21. all rekte to Ciocci. First, 

then, I ask, what has this to do with the charges against 

Gruadaleta? Patriarchi, according to his own statement, knew 

nothing of the charge against Ciocci. Next, who suggested 

those questions, and for what purpose ? Patriarchi, as I have 

said, knew no charge against Ciocci at that time; why Tolanteer 

the su^estion ? The reason which he gives is most singular ; 

it is in his answer to the 5th interrogatory, as follows: ** I put 

the question No. 21., the last on the exhibit No. 10., of my own 

accord ; my motiye was because, if any one should, in a matter 

of that sort, want to know how Mr. Ciocci got that information, 

it should not be fancied he got it in an improper way* Mr. 

Ciocci was present when I put the question. I had not put a 

question of the same purport to Mr. Ciocci previously. I put 

it entirely after my own mind. I did not think it possible that 

he might have had sexual connection with Alexander. I did it 

to prevent mischief, to prevent Guadaleta doing the same against 

him. It was intended by such question to ask Alexander if 

she had ever had sexual connection with Ciocci." This does 

appear to me a most mngular reason for such a question — to 

prevent Guadaleta saying the same i^inst Ciocci ; and I must 

say that, making all lUlowance for shrewdness, domestic or 

foreign, it does appear to me somewhat improbable that at that 

time Patriarchi should have had the foresight to arm his friend 

against the possibility of attack, by taking such a deposition. 

But, even supposing Patriarchi's account to be true, what is 
to be derived from this document in support of Ciocci's case ? 
Here is an unfortunpte g^l brought into the presence of two 
persons leagued together for objects of their own, to take away 
the character of one man absent, and to set up the character of 
one present. And this girl is to be examined on a set of 
questions already written down, expressly framed to carry out 
the views of the parties^ All this being done, the document 
itself is kept in retetUis, — is not proved to be even in existence 
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bj any one but Patriarchi — is never shown to Mr. Burgess or 
Mr. Glennie, for whose especial use it was to be procured. I 
ought also to add, that the answers are so framed as to induce 
a strong suspicion that, if even written about the time> viz., 
Nov. 3rd, thej were framed by the very persons who wrote the 
questions, (a) One instance, and that not an immaterial one, 
that these answers emanated not from the g^l herself, is the 
date. The answer to the 18th question bears strong marks of 
suggestion, if not of fabrication. I have no hesitation in saying 
that such a document so procured cannot affect the credit of 
Alexander, or of any witness : it is a document disgracefully 
procured, and, if in existence at the time, disgracefully held 
back. To attempt to discredit a witness by such means as 
these, is, I believe, unparalleled in any court of justice. 

But I will now refer to Alexander's evidence as to what 
passed on this memorable occasion, when this secret conclave 
was held in Grosvenor Street West. Alexander in chief is 
silent as to this matter; the 15th article would not lead to it. 
On the 21st interrogatory she negatives all knowledge of the 
Bed Lion Square Society; and if this answer be true, what 
becomes of the answer to the 18 th query in pai)er No. 10. ? On 
the 23rd interrogatory she denies that she went to the house to 
state what she knew of Guadaleta. She denies that Patriarchi 
wrote down any statement of her's as to Guadaleta. With 
respect to the further question, as to where she went with 
Ciocci, on leaving his house on the 3rd of November, she 
answers affirmatively, and in accordance with the interrogatory. 
Patriarchi, however, swears that though she went away with 
Ciocci, she never returned to Grosvenor Street, nor saw Ciocci 
again that day, for that he spent the remiunder of the day after 
Ciocci*s return, alone with Ciocci. 

Now, the Issue is simply, Did Alexander return to Cloccra or 
not ? Who is to be believed ? Am I to believe Patriarchi or 
Edser, Owen, Horsey, and Alexander? West who drove 
Ciocci is not examined. Here we have four witnesses to one, 
and three of them not of the description which Alexander is. 
To whom shall I give credit ? 

I will again postpone the answer until I have examined a 
main position in Mr. Ciocci's defence, viz., his connection with 


(a) It was strongly argued by 
Mrs. Ciocci's counsel, that Patri- 
archies statement respecting the ex- 
hibit No. 10., viz, that the questions 
were all written down before Alex- 
ander came, and that her answers 
were then added to them, was dis- 


proved by the appearance of the 
paper itself; inasmuch as some of the 
questions were of such a nature that 
tne precise length of the answers 
could not hare been anticipated, and 
yet in every instance the exact 
space had been left. 
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the Bed Lion Square Society, his acting as agent for that 
society, and his consequent intercourse for pure purposes with 
prostitutes. I must observe, however, by the way, that even 
the establbhment of such connection does not of necessity prove 
innocence. .No one could contend that a support of such socie- 
ties, however laudable in itself, constituted a panoply of purity. 
I fear mankind is too prone to error, too liable to inconsistent 
cies, not sometimes to yield to those very temptations, from the 
effect of which they were anxious to shield others. Still a bond 
fide connection with such a society, — a bond fide and prudent 
furtherance of its objects, would go a long way to account for 
conduct otherwise suspicious, if not explained. 

I am very anxious to do Mr. Ciocci justice in this matter ; it 
is most important as relates to his character, and may have 
no slight bearing on the decision of this cause. I shall therefore 
state the plea, and then the proof. 

Thb important averment is to be found in the 4th article of 
Ciocci's allegation, which pleads — ** That Ciocci was, and is a 
member of a certain society, known as the Female Aid Society, 
in Bed Lion Square; that, from 1850 he had taken, as he 
still takes, an active part in promoting the objects of that 
society; that he accosted and conversed with Fanny Alex- 
ander ; and that he urged and endeavoured only to persuade 
her to abandon her course of life, and put herself under the 
protection of the said society;*' and then the article denies 
adultery. The witness to this part of the article is Mr. Smith 
the secretary of that society, who deposes that he had known 
Ciocci for eight or ten years, since he (Smith) was secretary to 
the Protestant Association, when Ciocci came to him, he (Ciocci) 
being about to publish a book under some such title as the 
Cruelties of the Inquisition. He says, — " So far as voluntary 
efforts are concerned, he was a member of that society. He has 
undertaken to distribute tracts in connection with that society. 
He has not been nor is he a member of that society in any 
other way than in naming persons from whom I might obtain 
subscriptions. The tracts which he distributed were addressed 
to women with a view of inducing them to enter a penitentiary. 
He frequently called on me to ask me to introduce cases which 
he might find into the penitentiary. He has from 1848, up 
to the present time, taken an active part in promoting the ob- 
jects of that society. I cannot at all depose to any particular 
case by the names of Fanny or Helen Alexander. He fre- 
quently, from 1848 up to the present time, has spoken to me of 
his endeavours to persuade females of the town to abandon their 
course of life, and to place them under the protection of the 
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^^^* society. As to SDjlliiiig wUeh bas ooci if rpd between Um snd 
any female, I cannot of my own knowledge depose, except thai 
^JJJ[ ffom what I know of Um I disbeliere that anything improper 
ooconred. His object was purely benerdent.* 

I do not find it Tcry easy to asoertun with precimon the 
eifeet which onght to be attributed to this CYidence. In answer 
to the 1 1th interrogatory^ Mr. Smith deposes as follows ; — 
" It is only finom his own statements, and firom the hearsay of 
other persons that I know of the produoent's exertions in pro- 
moting the objects of our sodety*** It is clear that this evidence 
does not come np to the plea ; and the most I can make <^ it is, 
that Mr. Ciocci conversed with Mr. Smith as to the objects of 
the society ; that he suggested subscribers ; that he undertook 
to distribute tracts ; and, in short, satisfied Mr. Smith that he 
took an interest in the welfare of the society. 

But this matter must be more deeply mfted, so far as I have 
the materials to enable me so to do. The object for which the 
connection is pleaded is to account for accosting Alexander in 
the Yauxhall Boad. I should have been glad of further expla* 
nation. I know nothing of this society, save from this evidence ; 
but I really doubt whether such sodeties are so affluent in their 
resources, and at the same time have such a scarcity of appli- 
cants, that it is usual to send out agents into the highways and 
byeways to bring in persons to receive the benefit of such 
institutions. However, still this may be so. 

Let us see how it works in the case before us. There are two 
girls so accosted, and so induced to reform, — Charlotte Thomas 
and Fanny Alexander, and they both retort by charging the 
pious agent with the conunission of adultery. Not one of them 
comes to the institution, and both of them swear they never 
heard of it, till under examination. Both admit that Mr. Ciooci 
spoke of reform. Charlotte Thomas, not in chief, but on inter- 
rogatory, deposes that Mr. Ciocci took her back to her mother; 
this first conies out as I have said on interrogatory ; and, und«r 
the circumstances which I have already mentioned, it is mnc^ 
less credible on interrogatory, and the mother is not produced to 
prove it. 

I cannot say that these efforts have been so successful in my 
judgment, as to afford matter for unmixed congratulation to the 
society. Another step in this case. Does this evidence of Mr. 
Smithy and this interest in the society, call for such association 
with prostitutes, as is described by Owen in his evidence on the 
8th article ? Was it a part of the vocation for Mr. Cioc^ 
to be drinking with Polly Miller at the comer of Tichbourne 
Street, and to be constantly accosting prostitutes ? I confess 
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these things do somewhat surprise me, who haye so little eyi- 18^3. 
dence as to the proceedings of these societies. If I am to believe ciooci 
that the acting as agent of this society removes all suspicions ^mat 
from associations the most suspicious, I am to expect that the j^dgmwt 
agent is *^ integer mt<B seelerisque purus^ at least to the ordinary 
extent of fallible man. Does Mr. Ciocci, by the evidence in WhitUMr. 
this case, appear to be such a character? Can I pronounce him 2^^^^;^ 
so to be ? What facts are there proved in this case beyond all bjtheeTidence 
reasonable doubt? That Mr. Ciocci, in December, 1850, and *"*™"^^ 
January, 1851, had the venereal disease^ derived from association 
with some of these females ; that not being assured of perfect 
cure on the 10th» he married on the 15th. Is this all ? How 
stands Mr. Ciocci*s character for veracity and regard for the 
solemn obligation of an oath ? Is it possible to read the evidence 
and his answers and avoid coming to one conclusion ? 1 will not 
waste time with noticing the argument that the salvo to Mr* 
Ciocci's is contained in the words, the magical words, '* as arti- 
culate " — which I am sorry to say have served, and, as appears, 
are likely to serve, again as a cloak for disguising the truth, and 
for the promulgation of falsehood. I rely on Mr. Ciocci*s 
answers to the 6th article. He denies that he was ever affected 
with the venereal disease. Mr. Watson and Dr. Starr depose 
that at the very time of, or immediately before the marriage, he 
was suffering from such disease. Can I doubt the evidence of 
these gentlemen ? If they have spoken the truth, Ciocci has 
not. I am bound to look to character, for in this case the de- 
fence is character. 

Now for the result of this investigation' into the alleged con- The defeaoe. 
nection with the Red Lion Square Society, which is brought yf\^ ^y^ ^^ 
forward as the explanation of all Mr. Ciocci*s intercourse with ™^« Aid So- 
women of the town ; and is a defence against all the charges. 
I am of opinion that the defence wholly fails ; that the attempt 
to ascribe to Mr. Ciocci the true and laudable motives which, 
no doubt, govern the society itself, is not supported by aiBrma- 
tive evidence ; and that any presumption arising from the evi- 
dence of Mr. Smith is rebutted and annihilated by the proved 
conduct and character of Mr. Ciocci himself. All honour to 
those who^ from pure and laudable motives, dedicate their money 
and their time to rescue from vice and misery the outcasts of 
world ; but nothing can be more disgusting than when an 
connection with such society is paraded for selfish 
motives to conceal corrupt indulgence, and to defeat justice. 

I trust that I have with due patience and care examined all 
the evidence to establish the alleged explanation and justification 
of Idr* Ciocci's conduct ; and I have not forgotten that he is a 
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foreigner^ though, after eight years' residence here, that is an 
element of little importance. I am of opinion that the expla- 
nation and attempted justification wholly fail. And now the 
question which I have reserved remains for determination, and 
I seek to find the bearing and effect of this failure on the evi- 
dence to prove adultery. 

As to Charlotte Thomas : there is her own oath, supported 
by the evidence of Owen, who saw her in Mr. Ciocci's room. I 
am of opinion that her evidence in chief is not shaken by *her 
cross-examination, but confirmed ; for I deem it to be perfectly 
clear that, between her examination and cross-examination, she 
has been tampered with ; and as to the supposed restoration to 
her mother, I am not to be deceived by the mere words of the 
witness on such a cross-examination, when the best proof, the 
evidence of the mother, is withheld. Intercourse, though said 
to be not illicit, is the very foundation of Mr. Ciocci*s defence ; 
and as I think the averment of benevolence and philanthropy 
wholly fails, it follows that such admissions corroborate the 
evidence to actual guilt. 

Similar observations apply, though more strongly, to the case 
of Alexander. Patriarchi is contradicted by both French and 
Alexander, as to the arrangement for the meeting of November 3.; 
by Edser, Owen, Horsey, and Alexander as to the return to 
Grosvenor Street ; and, so far from his evidence being confirmed 
by the exhibit No. 10., it bears in my mind strong suspicion of 
fabrication. I have no doubt tliat Alexander did return to 
Grosvenor Street ; and, if that be so, the false defence set up is 
the strongest corroboration of the truth of her evidence; if 
there for purposes wholly unexplained, to what other conclusion, 
according to the dictates of common sense and every day's 
experience, could a court of justice come. 

I pronounce for the separation, on the ground of adultery 
with Charlotte Thomas and Fanny Alexander, and I condemn 
Mr. Ciocd in the costs. 

Proctor for the wife, Bathurst; for the husband, I^^aehner. 
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THE « NORTH AMtTON." 

1 HIS was a suit brought by the owners of the *^ Feronia,** a 
schooner of 96 tons burthen, against the '^ Northampton,** an 
American vessel, of the burthen of 982 tons, for damage occa* 
sioned by a collision between them off Liverpool, on the 24th 
of February last. 

anchor. Held, also, that this was the &ult of the pilot alone, and that the owners 
not liable. No costs. 
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Wexford, in Ireland, on the 22nd February, laden with a cargo The 

of oats and flour, bound to Liverpool ; thai on the following day axptov.*' 
she arrived off the Great Orme's Head, and was there boarded PUadin(f9» 
by a duly licensed Liverpool pilot, under whose charge she was 
brought safely to anchor, it being ebb tide, abreast the landing- 
stage, opposite the George's Pier Head, at Liverpool, with her 
best bower anchor and sixty fathoms of chain, at 11*30 P. m., 
of the said 23rd February, in order to be docked with the flood 
tide ; thiU all sails were then furled, an able seaman stationed 
as anchor watch, and a lighted patent signal hjoap which was 
visible all around, was placed at the masthead ; that the wind 
was blowing fresh from the north, and the night very clear ; 
that under these circumstances, about 12*55 A. M. of the follow- 
ing day, as she was lying with her helm a-starboard broad sheer 
in towards the said landing-stage, the anchor watch observed a 
large ship coming across from the Cheshire side of the river, 
dragging her anchor, and immediately reported the same to the 
pilot ; that the said pilot and the mate immediately came on 
deck, and saw the said ship (which proved to be the *^ North- 
ampton") coming across the river, dragging her anchor, and 
apparently about to pass under the stern of the ** Feronia," 
and then distant from her about forty yards to the N. W. ; 
that they thereupon hailed the said ship first to port her helm, 
and then to give her more chaiu, but received no answer ; that 
the ship sheered on towards the landing-stage to a position N.E. 
of the *' Feronia" ; that the mate of the " Feronia ^ hailed the 
ship to starboard her helm, in order to keep her on the inside, 
but still got no answer ; that two or three minutes afterwards 
a man came on the forecastle of the said ship, and was then 
hailed by the mate of the " Feronia" to give his ship more 
chain ; that immediately after this hailing the ship broke her 
sheer, and came into the '^ Feronia," and did her considerable 
damage ; that the ship then dragged the schooner under her 
bows from the place where she had first brought up, and from 
which she had never moved until the period of the collision, to 
the middle of the river, in the direction of Seacombe, and 
thereupon went clear of her ; that afterwards, in consequence 
of being so far out in the force of the tide, the '* Feronia '^ began 
to drive, whereupon a second anchor was let go, which brought 
her up, and at 1 1 o'clock a. m. of the same day she was taken 
into the King's Dock at Liverpool. That the said collision, 
and the damages consequent thereon, are solely to be attributed 
to those on board the said ship '^ Northampton," owing to their 
want either of a good look-out or of proper skill and seaman* 
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IM'- ship^ and are not in the sligliteat d^ree to be attributed to the 
ndd schooner '' Feroniiu" 

The answer alleged, that the " Northampton," on her voyage 
from New Orleans with a cargo of cotton, arrived on the 23rd 
February last, off the port of Liverpool, when, to wit, at about 
9 A. M., George Rogers, a duly licensed pilot for the port of 
Liverpool, was taken on board, and employed by the master of 
the said ship to pilot her into one of the wet docks, within the 
said port, in accordance with the provisions of an Act of Par- 
liament passed in the fifth year of the reign of King Greoige 
5 Geo. 4. c 73. the Fourth, intituled ^* An Act for the better Begulation and 

Encouragement of Pilots for the conducting of Ships and Vessels 
into and out of the Port of Liverpool ;" that from such time, 
and until after the collision in question, the said ship continued 
to be and remain under the sole charge and direction of the 
said duly licensed pilot, and that during the whole of such time, 
the orders of the said pilot were obeyed in every respect. Thai 
the said ship proceeded up the river Mersey, and at about three 
p. IL of the same day her starboard anchor was, by the pilot'3 
orders, dropped, and she was brought up off the south end of 
the landing-stage, at about a cable and a half length across the 
river from the Liverpool side, preparatory to her being taken 
into docks, (a) TTiat it being then ebb tide, and the wind blow- 
ing fresh from N« N. E., about seventy fathoms of chain were 
paid out from the windlass ; that about half-past five the same 
evening, the tide began to flow and the " Northampton,** swiiBg 
round with her head to the northward, or down the river, and, 
under the pilot's orders, a sheer was given her to the westward, 
by keeping her helm to starboard ; that she rode securely to 
her anchors in that position against the united strength of ^e 
and wind ; that at dusk a bright signal lantern was hung up, 
and remained burning brightly, and a regular watch of three 
hands was set ; that at about half-past eleven P. M. the same 
evening, as it was then near high water, Greoige Rogers, the 
pilot, was called and came on deck, where he remained in chaif^ 
of the said ship until after the collision ; thai in consequence of 
the strong wind from N. N. E. the '' Northampton " did not 
begin to swing to the ebb tide for a conuderable time after high 
water ; that as soon as she began to swing, which she did with 


(a) In the flomewbat similar case 
of the "Montrear (March IS. 22. and 
24. 1853) it was contended that the 
services of the pilot ended when she 
anchored off the Albert Dock wall, 
but the Court was clearlj of opinion 
that the so anchoring was no inter- 


ruption of the original agreement, 
and that proceeding to the Queen's 
Dock, when the tide suited, was <me 
continuous serrice, and that there- 
fore at the time of the collision the 
pilot was coropulsoril/ emplojed 
under the Liverpool FHot Act. 
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her Btem to the westward, on the Cheshire shore, the pilot , ^^^- . 
ordered the hekn to be put to port, but that as the ship came Turn 
round, the force of the wind upon her larboard quarter drove "l^^^lll^w 
her in towards the landing-stage aforesaid, until her anchor 
checked her and brought her up, head to the tide, whereupon 
the strong N. N. E. wind drove her ahead, and her duun got 
under the quarter of the schooner <* Feronia," which had then 
recentlj been brought up so near to the '' Northampton," as to 
give that vessel a foul berth ; thai the ssid schooner in conse- 
quence of the chain so getting under her quarter, began to 
swing athwart the tide with her head to the eastward, and the 
** Northampton's " jib-boom passed over her bows, and fouled 
her foremast; that thereupon, by the pilot's directions^ the 
'* Northampton's" yards were immediately braced sharp up, and 
aH the remaining cable paid out, by which means, and by the 
schooner's head sail being set, the '* Northampton's" jib-boom 
deared the schooner's foremast, but got between the fore and 
mainmasts ; and the tide kept forcing the schooner against and 
under the ship's bows ; that the additional strain on the ** North- 
ampton's" cable then caused her to begin to drive, but that her 
helm being, by the pilot's directions, kept to port, her head 
sheered more to the westward, and her larboard anchor caught 
the schooner's larboard bulwarks, and thereby did some damage ; 
that the schooner at length sheered clear with her head to the 
17. K, and the ship immediately brought up, not having drifted 
more than twice her own length during the whole time, and 
remained there at anchor until the following day, when she was 
iaken, still in charge of the said Greorge Rogers, into the Bram- 
ley Hoore Dock. And after denying several averments on the 
part of the '' Feronia," it alleged that collision was entirely 
occasioned by the want of care and skill of those on board the 
said schooner " Feronia," in bringing up as they did in a foul 
berth or otherwise ; and Aat the said collision, if imputable to 
any one on board the *^ Northampton," was occasioned solely 
by the neglect, default, incompetency, or incapacity of Oeoige 
Sogers, the pilot, who, as well at the time when the said ship 
came to an anchor, as afterwards, until the collision, renuuned 
solely and entirely in charge of the said ship, and all whose 
orders were implicitly obeyed by the officers and crew of the 
8ud ship ; th€U by the provisions of the said Act 5 Grea 4. c 73., 
the master of the '* Northampton " was bound (a} to receive on 

(a) Sxemption on the ground of Court said, ^ It is stated io the de- 

haTiDg a dulr licensed pilot on board fence that the galliot had on board 

must be pleaded specificalljr* In a duly licensed pilot and three aa- 

the^^Fhilomele** (March 18. 1853) the sisUnU; but it is not said under 
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boardj and deU^er over the charge of the said ship to the said 
George Bogers, or to any other duly licensed pilot who might 
first have presented himself, and ihcU by the 32nd section of the 
said Acty every duly licensed pilot who shall pilot or conduct 
any ship or yessel into the said port of Liverpool, is required to 
take care (if need be) to cause such ship to be properly moored 
at anchor in the river Mersey, and afterwards to conduct such 
skip into one of the wet docks within the said port« That by 
reason of the premises, and of the provisions of the said Act, 
and also of the General Pilot Act, the owners of the said ship 
are not liable for the damage alleged to have been sustained by 
the owners of the ** Feronia." 

The reply denied that the '' Feronia ^ gave the *^ Northamp- 
ton " a foul berth, and alleged that the place where the schooner 
was brought up was about half a cable's length from the landing* 
stage at Liverpool, in a clear and open berth, and nearly half a 
mile from the '^ Northampton " ; that it would have been im- 
possible for the two vessels to have come into collision unless 
either the one or the other had dragged her anchor; that in 
the state of the weather and tide in the Mersey at the time 
when the '' Northampton ** brought up, it was the bounden duty 
of the master to have had her top-gallant yards sent down, and 
her top-gallant masts struck, and that had that been done, and 
had her chain been veered out to an end, in all probability the 
'^ Northampton " would not have driven, and so no collision 
would have occurred between the two vessels ; and it further 
denied, that when the '^ Northampton ** first drove, George 
Sogers, her pilot, was on deck, and in command of her ; and 
alleged that he was below, and that there was no persons 
whatsoever on the deck of that vessel until just immediately 
before the collision. 

The rejoinder denied the averment as to the top-gallant masts 
and yards, and alleged, on the contrary, that the wind being 
N.N.E., the '* Northampton " was less likely to have driven 
down with the ebb tide with her top-gallant masts and yards 
set than if they had been lowered ; it further denied the aver- 
ment respecting the pilot, and that there was no person on deck 
until just immediately before the collision* 

The case was argued on the 4th and 7 th of November, by 


what Act of Parliament be was 
taken, or whether it was oompolsorj 
or not, or whether any blame at- 
tached to him. If it had been in- 
tended to raise the question of the 
exoneration of the owners, it oueht 
to have been stated explicitly that 
all the orders of the pilot were duly 


obeved, and that if any mistake was 
made, it was attributable to him. 
The question not haying been raised, 
it would be injustice to the other 
party, who has had no opportunity of 
defending himself, if I were to take 
cognizance of it." 
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Dr. Addams and Dr. Twiss for the *' Feronia ** ; Sir J. D. Har^ . ^^^^' . 
img Q. A.^ and Dr. Bay ford for the '* Northampton." The 

" NORTB- 


AMPTOK." 


Dr. LusHiNGTOK, addressing the Trinity Masters (a) : Summing-up. 

Grentlemen, — -To a very considerable extent I concur in opinion 
with her Majesty's Advocate, that many of the facts in this case 
are not the subjects of dispute between the parties ; but I am 
afnud, from the nature of the case itself, that that circumstance 
will not relieve me from performing my bounden duty, if neces- 
sary, of setting forth, somewhat at lengthy the facts of the case. 
I do not mean that it will be requisite to go into the evi- 
dence; that has been fully discussed, and you are perfectly 
masters of it. But it will be necessary, before I conclude, to 
bring under your consideration, not merely questions of fact, 
but I should say, questions of nautical knowledge, in addition 
to matters of fact, in order that I may form my opinion on that 
part of the question which rests on me to determine — namely, 
who is responsible for the consequences of misconduct? 

I will begin by an observation in which, I trust, you will The master of 
concur. I apprehend the law to l)e clearly this — that when- JbMntV^"* 
ever a master is on shore, and a ship is left in charge of the responsibilities 
mate, or any one else, the matter stands in the same position the mate^or^ 
with respect to the law, and in all other respects, as if it had ^]^ person 
been the master himself. That is a general principle from which 
we cannot depart. I should just observe, in passing, as to the 
case of the ** Feronia." 

Subject to your better judgment, it appears to me that she 
could cause the collision only from the adoption of two propo- 
sitions — first, assuming that she had taken a foul berth in her 
original position, then she might be to blame; and secondly, 
sapposing, from any fault in the anchors, she parted from them, 
innocently or otherwise, she might have occasioned the collision. 
Now, let us consider a little the circumstances of the case, and 
see how the charge proceeds. 

The action is brought by the '* Feronia," which is a small Statement of 
vessel, under 100 tons burthen, and which came up the river rem ». 

Mersey after the period when the *' Northampton " had come to 
anchor opposite St. George's Pier Head, with her best bower 
anchor, and sixty fathoms of chain. It is agreed on all hands 
that it was a light night. With regard to the wind, it appears 
to me that the description is, it blew during the night from the 
N.E. with occasional squalls. It is alleged, on behalf of the 
"Feronia,** that about 1 a. m., on the 24th, the " Northampton** 

(a) Capt. Nelson and Capt. Owen. 
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the •* North- 
ampton.*' 


came across from the Cheshire side of the river, dn^ging her 
anchor, apparently aboat to pass under the stem of the schooner^ 
distant about forty yards. You have had a great deal of dis- 
cussion as to dragging her anchor and driving, and, of course, 
that I must leave entirely to your consideration. I may, here- 
after, think it necessary to advert to the distinction between 
driving and dragging. She says the ''Northampton" broke 
her sheer, and came with her stem against the schooner. She 
subsequently allies that the " Nordiampton *' ougbt to have 
sent down her maintopmast, top-gallant mast, and so on. This 
is her case agunst the '' Northampton.'' 

Now the case of the ** Northampton " I would rather read in 
her words, that I may not misstate it. She states, ** that as 
soon as she began to swing," which is represented to have been 
some time after the tide began to ebb, and the tide seems to 
have ebbed somewhat before twelve o'clock at night, ** which 
she did with her stem to the westward of the Cheshire shore, 
the pilot ordered the helm to be put to port, but that, as the 
ship came round, the force of the wind upon her larboard 
quarter drew her in towards the landing-stage until her anchor 
checked her and brought her up, head to tide, whereupon the 
N.N.E. wind drove her ahead; and her chain got under the 
quarter of the schooner " Feronia," which had then been re* 
cently brought up so near to the '' Northampton " as to give 
that vessel a foul berth." Here it is distinctiy alleged, on be- 
half of the ** Northampton," that the cause of collision was the 
''Feronia" having given the "Northampton" a foul berth. 
Then they go on : — "In consequence of the chain so getting 
under her quarters, the schooner began to swing athwart the 
tide, and the collision took place," &c., with which I need not 
trouble you. Then they all^e that the schooner at length 
sheered clear with her head to the N.E., and the ship imme* 
diately brought up, not having drifted more than twice her 
whole lei^th during that time, according to the statement made 
here. Then they go on to allege that the " Northampton " did 
not drag her anchor at all until the " Feronia " got across her 
bows, and thereby brought a severe strain upon her anchor and 

cable. 

If the " Feronia " got across her bows, it must be from the 
" Feronia " being in a foul berth, or because the " Feronia ** 
moved from her original berth, otherwise the collision could not 
possibly have taken place. With regard to whether she was in 
a foul berth or not, that will be a question for your considera* 
tion ; but, with respect to the " Feronia '* having moved from 
her berth towards the '' Northampton," it certainly appears to 
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me that there is no evidence that she did so. This being the . ' . 
state of the case, in order to ascertain the cause of the collision Thb 

and who, in the eyes of the law, will be to blame, we must de- ^xftov? 

termine, first, certain questions of fact; secondly, who Is to ^wmitii^ii^ 


blame according to nautical practice, which will be your de* QaatioDs to 
partment ; and, thirdly — which will be my department of the 
case — who b legally responsible for the damage. You will 
asoertiun from the evidence, so far as you think it important, 
whether the *' Northampton ** anchored on the Liverpool or 
Cheshire side of the river, and then whether she parted from 
her anchor prior to the collision, or whether, supposing there to 
be a difference, she drove with or dragged her anchor. 

Captain Owen. The difference between driving and drag- Difference be 
ging I take to be this. If a ship lying at anchor, from the ^SJ'^d ^""^ 
strength of the tide, drifted with her anchor, that would be dnRgingthe 
driving ; if the wind drove her across the tide, and she fairly ^ ^^' 
dragged her anchors, that would be dragging. 

Db. Lushington. Let me put my notion of it, and then you 
shall correct me if I am wrong. The river here was lying 
north and souths and when this^vessel swung to her anchor, her 
head would be to the south. Now, if by reason of the force of 
the tide she had drifted down the river, that is driving ; but if 
her anchor had gone after her, she would both have drifted and 
dragged her anchor. 

In this state of the case it is alleged, on behalf of the '* Fe- 
ronia»'* that the wind took the '* Northampton," and sent her 
across the river towards the *' Feronia." But I will put the 
case in the alternative. Assuming for a moment that you come 
to a determination in the affirmative that she drove or dragged, 
would she, or ought she, to have taken any measures to prevent 
the collision ? Ought she to have sent down her top-gallant 
masts and yards? Again, if she ought to have taken measures, 
and did not, who was to blame, — the pilot solely, or the oflBccrs 
in chaige ? That will be a nautical question. 

I will now draw your attention to the case of the *f Chris-* if^e pretent 
tiana ** (d), which, in its circumstances and facts, is very dif- «"« different 
ferent from the present; and the real consideration will be, ••Christiana." 
whether these differences amount to a distinction. We cannot 
expect to have any two cases the same in every respect. The 
** Christiana ** was in the Downs, in a gale of wind, and did not 
send down her yards, topmasts, and so on, and, in that case, it 
was the opinion of the Trinity Masters who then attended, and 
it has since been afiirmed by the Judicial Committee (ft), that 

(a) 7 N. C. 2. (b) Hammond v. Rogers, 7 N. C. Supp. xli. 
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it was the duty not merely of the pilotj but of the maflter as 
well, to take that precaution. The difference is yery dear : the 
distinction I leave to you. 

There is another question I shall put, because it is raised in 
the pleadings^ though it does not appear to me there Is any 
evidence to establish the charge, whether there was an adequate 
watch on board the ^* Northampton." I cannot say I am satis- 
fied, from the evidence adduced by the '* Feronia," that there 
was any defective watch at alL Then, secondly, you will have 
to determine, with regard to the '^ Feronia," whether she was 
in a foul berth or not, the evidence being, so far as my opinion 
goeS; strongly to the contrary. If I correctly understand this 
matter, it appears to me — assuming, for a moment, that the 
« Fcronia '* was not in a foul berth — that fact is of considerable 
importance. If I understand the meaning of the words ** foul 
berth," I apprehend that the ^^Feronia" was not in a foul 
berth ; the two vessels could not have come in contact, except 
by the one or other moving from her former position. If one 
vessel anchors there, and another here, there should be that 
space left for the swinging to the anchor, that, in ordinary dr- 
oumstances, the two vessels cannot come together. If that space 
is not left, I apprehend it is a foul berth, (a) It is quite clear, 
from the case of the " Feronia," that the pilot alone is respon- 
sible as to whether there is a foul berth or not. 

The Court and the Elder Brethren having retired for consul- 
tation, on their return 


Jnt^pnent 


Dr. Lushinoton said : I addressed to the Trinity Masters 
the questions in the following order: 1st. With regard to the 
*' Feronia," whether she was in foul berth ? Answer. No. 2nd. 
Whether, previous to the collision, she moved or not ? A, No. 
3rd. Whether the ^' Northampton " dragged her anchor, or 
whether she drove, and in either way occasioned the collision ? 
A, She did drag her anchor, and so occasioned the coUision. 
4th. Could she, and ought she, to have taken any measure to 
prevent the collision P A. Yes ; by letting go the other anchor. 
5th. Who was to blame for not letting go the other anchor. 
A* The pilot ezdusively. Gth. Ought she to have sent down 
her top-gallant mast and yards ? A. It was advisable to haVe 
done so ; but, under the circumstances of the case, not doing so 


(a) In the cases of the ** Countess 
of Morle3r"(Nov.22. 1853} and the 
« Highland Chief ^Dec. 7. 1853) the 
Court pronounced against those ves- 
sels, on the ground that they had 


anchored too close to the vessels 
with which they came into coUision, 
and had therebj given them a foul 
berth. 
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did not caaae the ooUisIoil Under the ciroumstances it appears . ^^^' , 
to me that the colliflion was occasioned by omitting to let go Ths 
another anchor, and was the fault of the pilot exdnsiyely ; and ][^^^» 
in a previous case I have determined that the owners are not jtulgmeHt 
responsible. I pronounce against this claim for damage, but 
give no costs, (a) 

Proctors for the " Feronia,'' F. Clarksm ; for the " North- 
ampton," Rot/iery. 

(a) In the esse of the ** Presto ** blame, but her * owners were ex- 

(NoT. 17.) there was a similar re- empted by reason of a duly licensed 

suit. The collision occurred in the pilot being on board and s<dely in 

Thames ; the '' Presto" was held to fault. 


« The High 

Court or 

THE "ORBONA." Admibaitt. 

J. HIS was an action by the owners, master, and crew of the Salmon in po»- 
barque « Poictiers,** for services rendered on the 20th January, ^^^^. 
1853. The value of the property salved was 5082/L doned by all 

The " Orbona,'' a barque of the burthen of 292 tons, sailed J^IJ^'^wh^ had 
from London, with a crew of eleven hands, besides the master, been unable to 
on the 1st of January, 1853, bound for Glasgow, with a cargo escape, would 
of wheat. She met with rough weather ; and about 3 o'clock ^^^ ^"°? 
A* If. of the 20th, whilst close hauled to the wind on the star* course for the 
board tack, about twenty-five miles to the southward of the '^^tJ^y^^^f 

^ on Doara sgain 

Needles, was run into by the barque '* Actsson " (A), which the crew of 

csarried away her bowsprit, and then, swinging round, also ATOUcy^ofin- 

oarried away her cutwater, and the sails and stanchions on her surance is not 

starboard side, stove her deck, and did her other very consider- },j deviation 

able damage. While separating from the collision, the master ^ ^^ ^ . 
and crew of the *' Orbona ^ (two only excepted) succeeded in 


getting on board the " Actaeon,** which was soon carried away 
some distance from the " Orbona." The ** Orbona" was thus 
leflt disabled, with only two men on board, when the " Poictiers " 
discovered her, and came to her assistance. 

The act on petition, besides the usual exaggerations of the P/emiriiyf. 
merit of the service, alleged, that the *' Poictiers " incurred a 
detention of five days, at an expense to her owner of at least 6L 
per day for wages and provisions, and of 302. for dues and other 
disbursements, necessarily consequent upon such detention ; that 
she is of the value of 68002., and was chartered by the British 
Government for the conveyance of troops, and that the stores 
and provisions for the use of such troops, together with the 
stores and provisions for the ship's use, were of the value of 
3200il ; that the freight for the intended voyage amounted to 

(6) Vide poit, p. 176. 
£.&A.yOL. I. M 
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the 8iim of 45001 ; thcU had she been lost in rendering the ser- 
vices aforesaid her aumers would have forfeited all insurance^ and 
would have been liable to the Grovernment for the valae of the 
provisions for the troops ; that her owner would also have lost 
her freight, and thai^ by rendering the services, property of the 
value of ^AfiQOL was placed in jeopardy, &c. 

The answer, inter aha, pleaded, that after the collision the 
^'Actieon" lay to till daylight, when she descried the ^'Or- 
bona," about three miles on her weather beam, and thereupon 
made all possible sail to beat towards her, but that when 
she had arrived within about half a mile of her it was dis- 
covered that she had just been boarded by a boat's crew from a 
vessel which proved to be the ^'Poictiers ** ; that the '^ Actaeon" 
Was then run under the stern of the " Orbona,** which by that 
time was under sail, and those on board her were hailed by the 
master of the *^ Orbona " to heave to and permit him and the 
rest of his crew to come on board ; but that instead of so doing 
one of the men on board the *' Orbona " (since ascertained to be 
the second mate of the " Poictiers ") only answered " All right,'* 
and the ^* Orbona " was kept on under sail ; that all three vessels 
proceeded in company for the Motherbank, where the '* Orbona** 
was brought to anchor about 4.30 p.m. of the same day ; thai 
the "Orbona'* was immediately boarded by her master, who 
asked the second mate of the ** Poictiers " what he meant by 
not heaving the '^ Orbona ^ to, and letting him and his crew 
come on board when the two vessels were so close, and as he 
had been hailed to do ; to which the said mate replied, that 
he was only a servant, doing as he was told, and he had had his 
orders, &a 

This was all denied in the reply. 

Sir J. D. Harding Q. A. and Dr. Bayford appeared for the 
salvors ; Dr. Addams and Dr. Tm$8, for the owners. 


JudgmenL 

The " Poic- 
tiers,** proceed- 
ing from 
London to 
Cork under 
a GoTemment 
contract fell 
in with the 
*• Orbona," 


which was left 
with only two 
hands on board, 


Db. Lushington. This is a claim preferred on behalf of the 
owners, master, and crew of a vessel named the " Poictiers,** of 
the burden of 736 tons, and manned with thirty-one hande. 
She was proceeding, at the period when this transpction took 
place, from the port of London to Cork, under a contract with 
the Government. It appears, on the 18th or 19th of January, 
just antecedent to the time when the collision of which I most 
presently speak occurred, she had met with very tempestuous 
weather. In the course of the morning of the. 20tk of January, 
the vessel proceeded against — named the '* Orbona," of the 
burden of 292 tons, with a crew of eleven hands, — had come 
into collision with a vessel named the '^Actson**; and in con- 
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sequence of the alarm arising from it, the master and eight of , ^^^' , 
the crew abandoned her, and jumped on board the *' Actseon," Thx 

for the preservation of their lives. There were on board this " Obboka." 
vessel of 292 tons only two seamen, who either did not or "^V"»« 
could not attempt to go on board the '^ ActsBon/' 

In that state the vessel remained until between nine and ten 
A.H., when she was descried by those on board the *^ Poictiers*' ; 
and as soon as the master of that vessel saw her, and perceived 
that she had a signal of distress flying, and had suffered some 
damage, though to what extent he could not know, he deter^ 
mined to bear down, for the purpose of rendering assistance ; 
and then, according to his own statement, he was desired by 
the two persons on board to come to their aid. He desired his 
crew to volunteer, being reluctant to give an order, in con- 
sequence of the danger to which he apprehended they would be 
exposed. With regard to that danger, which is not an unim- and with some 
portant circumstance in this case, I cannot help thinking — ^JBK^f^* 

fi. 11.. /.t* t n ' difficulty sent 

looking at the description of the weather, and even softening four men on 

the description down, as we are generally accustomed to do, ^J*^^^^^ 

when strong statements are made, and at the condition of the 

vessel itself, being left with these two men on board, and in the 

damaged state she was, — the boarding was attended with some 

degree of danger, and no doubt great difficulty. However, at 

last she was boarded by four men, sent to take charge of her, 

the boat being manned by four other persons. I cannot think 

that this danger was diminished by the circumstance stated 

by counsel, supposing it strictly accurate, that the four 

persons jumped at one spring. I apprehend that they would 

jump when on the top of a wave, which would give them the 

opportunity of springing to get hold of the rigging, which they 

did. But this proves to me, if they were under the necessity 

of jumping to get on board the vessel, it could not be at that 

time very smooth water, or be done with great facility. Having 

got on board the vessel, they proceeded to do what was necessary 

in order to bring her to a place of safety ; and the wind having 

gone round to the westward, they proceeded to conduct her to 

the Motherbank. 

There is no doubt this vessel had received considerable The^'Orbona** 
damage, and it is abundantly clear that she must have been in ^^ reoeived 
considerable danger, having been left with such damage, at such damage by 
a season of the year, with only two men on board. It is quite coni»i«n ^|^ 
unnecessary to dwell on circumstances which appear to me to the *' Acteon,*' 
lead to conclusions so inevitable as such facts do. The ship *"* T'*! ^Tv^^ 

. *^ condacted by 

having been so conveyed to the Motherbank, the service in the salvors to 
itself would be very meritorious, as being the means of saving Mother- 

m2 


164 


THE ECCLESIASTICAL AND ADMIRALTY REF0RT8. 


1858. 

' r— ' 

Thb 
•• Orbona.** 

Judgments 

bank ; — a very 

meritorioos 

■ervica 

The state- 
ments on 
behalf of the 
"Orbona," 
even taken 
from the pro* 
test of the 
master, 


the property and saviDg the lives of the two individuals on 
board the vessel. 

Now let us consider whether the statement on the other side 
does to any, and what extent, detract from the services of 
the salvors, or diminish from the reward which I ought to give, 
supposing those facts strictly ^true, and not counterbalanced by 
other facts. I look at the protest made by the master and two 
of the crew of the " Orbona," — that is perhaps as favourable a 
document as I can resort to for the purpose of seeing what is the 
real case of the ^'Orbona** as set up on behalf of the owners. 
I need not go through the preliminary circumstances as to the 
collision that took place with the '* Acteon/' but I will com- 
mence where it is stud that '' the master and nine of his crewj 
fearing that his vessel would sink, and seeing that the stranger 
was rapidly driving past this appearer*s vessel, and fearing that 
there might be no other chance of escape, scrambled on board 
the stranger only half clothed, as they had rushed from their 
beds, and found the stranger to be the barque 'Actseon,' of 
Glasgow, Captun Benson ; and this appearer then found that 
two of his crew had been left in this appearer*s vessel. That 
the appearer then requested the master of the * Actseon' to lie to 
till daylight, in order that the appearer and his crew might get 
on board their vessel again if she should not founder" — which 
he expected, of course, she would do — '* which he did ; and at 
daylight this appearer discovered his said vessel." 

It is a matter of no importance, that the Court should trouble 
itself to decide whether the ** Actsoon " did or did not lie to to 
assist the vesseL The probability is, she did, and for the 
reasons stated by counsel, that it would have been atrocious 
conduct on the part of the master of the *' Orbona," whensoever 
the collision took place, if he had abandoned, not the property 
only, but the lives of these persons, without some effort to save 
it and .them. I take it for granted he did lie by. *'He dis* 
covered his sud vessel about three miles upon the weather 
beam of the ' Act»on,' whereupon the ' Aotsoon * made all 
])ossible sail to get on board the ' Orbona,' and cleared away 
the boat of the * Actaeon ' to be ready to board her, and also 
hoisted the ensign upon the 'Act»on's' mizen rigging, in 
order to be a signal to the * Orbona*s ' men, still on board.^ 
Now, according to this statement, the appearer saw his own 
vessel about three miles upon the weather beam of the *' Ao- 
t«Bon." I do not know that I have accurate constat of the 
wind ; it was subsequently W«, and if it was W. at the time, 
the ** Actffion " would have had no difficulty, in a less space of 
time than is represented here, in coming up to the '* Orbouu" 
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If the wind was the other way, of course it would occupy more , ^^^^' . 
time, she having to go contrary to the wind. Ths 

However, he says the " Actason " made all possible sail, and " Obboka. 
also hoisted the ensign, " and about an hour and a half after the ^'"S^^ 
* Act»on's ' signal had been hoisted, the ' Orbona ' hoisted a 
signal of distress." Now, this is a circumstance which, I do 
think, does require some little consideration ; because, if the 
persons on board the ** Orbona " were aware that that was the 
** Actseon," and she was coming down to her assistance, I do 
not understand why they should have hoisted a signal of distress 
at so late a period. The hoisting of a signal at all clearly 
shows that they had no confidence in the ** ActsQon ^ coming 
to their assistance. *' When the * Orbona's ' signal was hoisted," 
the protest says, " the ' Act»on ' was beating up towards her, 
and was then not more than two miles distant, the ' Actseon's ' 
rignal being then flying ; that soon after the * Orbona ' hoisted 
her signal of distress, this appearer discovered a vessel running 
down upon her, before the wind, which afterwards proved to 
be the ' Poictiers '; and when the ' Actaeon * was within about a 
mile, they saw the 'Poictiers ' close to the 'Orbona,' and some, of 
the *Poictier*8' men boarded her, it being then about 10 a.m." 

Now, I am not about to attempt to solve the difficulty of how 
it happened that, from daylight in the morning till 10 A.H., the 
'' Actteon " was occupied in traversing this short space of sea. • I 
am not quite satisfied from which quarter the wind was blowing, 
though I suspect it was from the east, and got round to the west 
in the afternoon. But the fact was, the '' Actseon " did come up, 
and hailed the '' Orbona " to heave to. I will take it for granted do not detnet 
that she was told the " Actaeon " had the crew of the " Orbona " ^™ ^« ^^'"^ 
on board, and, I do not think, under the circumstances in which 
the '' Orbona" was placed, it was any part of the duty of the 
aalyors to have hove to, and taken on board the master and 
crew, who had gone on board the ** Actaeon." I do not say Under the cir« 
there are no circumstances in which it is the bounden duty of ^^^^l^ 
the master and crew to come on board and resume the control would be jus- 
of their own vessel; but not under circumstances like these, w pj^^eesfon 
liooking at the season of the year, and the state in which the o^the vewel. 
Teasel was in, the salvors had an undoubted right to keep j^to port with^ 
possession and carry the vessel to a port of safety. I dismiss, ^^^ delaying 
therefore, some of those facts put in direct contradiction. board the crew 

It is always difficult to determine, when one set of persons ^^^^ ^^ ^ 

•' , , , * abandoned her. 

who stand precisely in the same degree of veracity as another 
are directly at issue, which are speaking correctly, but which- 
ever it may be, it makes no material difierence. I^ therefore, 
proceed to my adjudication without reference to these facts. 

M 3 
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It was a most meritorious serTice, and I am bound to give an 
adequate reward; the servicei however^ did not last a long 
time^ and was eflfected without great difficulty or risk, beyond 
boarding the vessel. There are circumstances mentioned in 
the act on pjbtition which do not weigh with the Court, and 
which are put in to influence the case. It is said, that the 
insurance of the ^' Poictiers " was void. That is not true in 
law» for it is not the law that, if one vessel goes out of her way 
to assist another in dbtress, the insurance is void. It has often 
been stated, but in the only case in which it has been agitated, 
— for it did not come to a final decbion — the Judges were of 
opinion that it did not. (a) I leave that out of consideration, 
and looking at the value, 5062/., I shall allot the sum of 700L 
Proctors of the salvors. Deacon ; for the owners, F, Clarkscn, 


(a) In lAtwrence y. Sydebatham^ 
(6 East, 52.) the point was touched 
upon in argument, and Lord JEUen' 
borough C. J. said, *^ This does not 
affect the question how far slacken- 
ing sail from motives of humanity to 
succour another ship in distress is 
allowable ; nor is it necessary to 
touch upon it. Feriiaps when 
such a case does arise, it maj be 
found to be for the general bene- 
fit of all insurers to allow such suc- 
cour to be given without imputing 
deviation to the succouring ship. 
And Lawrence J. said *' as to devia- 
tions for the purpose of succouring 
ships at sea in distress, it is for the 
common advantage of all persons, 
underwriters and others, to give and 
receive assistance to and from each 
other in distress.** 

In America it is laid down that 
deviation to save life would not, but 


merelj to save propertv would, void 
the insurance. Mr. tfustice Sior^f 
said, ^ 1 entirelj sjcree with mj la- 
mented brother Mr. Justice Wash" 
ington, in declaring that no stoppage 
on the high seas for the purpose of 
saving life is or can be deemed a de- 
viation from the voyage so as to dis- 
charge the insurance on ship or 
cargo. The duties of humanity call 
upon every human being to do such 
acts of mercy and charity ; and that 
duty is enforced by all the authori- 
tative precepts of Christianity, which 
no one is at liberty to disregard. 
But I further agree with him in 
holding that any farther stoppage 
for the purpose of saving property, 
is a deviation from the voyage and 
dischaives the underwriters. The 
ehip *" Menry EwbtaUT and Cargo, I 
Sumner, Am. Rep. 424. 
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THE ''PERSIA.'* 

1 HIS was an action brought hj Hugh Williams, a pilot, aad 
the masters and crews of five smacks, consisting together of 
thirty-four hands, against the '' Persia,*' for services rendered to 
her on the 11th July, 1853. She was a vessel of 2002 tons 
burthen, laden with timber, and, upon a voyage from Quebec to 
Liverpool, got upon or between some rocks, about half a mile to 
the northward of Port Griffith Creek, on the S. W. coast of the 
island of Holyhead* Mr. Williams, having heard of the accident, 
proceeded overland, and found her, according to his account, 
upon two ledges of rocks, on which she was rolling heavily* 
His services, as well as those of the '' Hercules'' steamer, were 
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at first rejected by the master, who had telegraphed to Liver- .^^^v, 
pool for some steam tugs, and expected them at 2 o^clock in Thx 

the afternoon; and the principal ground of defence was, that ^Psmi^" 

Captain Skinner, of the Royal Navy, ffovemment inspector of ^ '«'«»«»'• 

* ^TTiuj J u 1 r 5 -^u officer in the 

steamers at Holyhead, came, and, holdmg a conversation with naTy, who held 
the master from the rocks, represented himself as a friend of the •n.officiAi ap- 
consignee of the ship, informed him that it would be impossible there, haTlng 
for th* tugs to arrive from^-Liverpool to get the ship off that ^^^^^ 
tide, and advised him to endeavour to get her off by running a salvors, did 
hawser out astern, and heaving upon it; tktU the master, on ^^tS^erit 
receiving such information from Captain Skinner, immediately of theirservlce. 
acceded to his recommendation, and Captiun Skinner then gave 
directions to various persons to assist, &c., &c; that the entire 
direction of any measure taken in laying out the anchor was 
done at the suggestion of Captain Skinner and Captain Davis, 
the master ; that Hugh Williams and the other boatmen were 
promised that they, would be paid for their services whatever 
was right ; that the master throughout considered that Hugh 
Williams and the others were employed under the guidance of 
Captain Skinner, and had no idea whatever that he was allow- 
ing unconditional salvors to take any part in getting the 
** Persia " off; that otherwise the services could and would have 
been performed by his own ship's crew, &c., &c. 

Dr. Addams and Dr. Twiss appeared for the salvors; Sir 
•7. 2>. Harding Q. A. and Dr. Bayfordy for the owners. 

Dr. Lushingtok. There are several matters which have Jmigmsnu 
been mentioned by counsel in arguing this case, which, it appears 
to nie, it will not be necessary to enter upon ; because, if they 
have any bearing on the decision to which the Court is about to 
come, they have, in my opinion, a very remote one. The first 
question which I have to solve is. What will be the proper re- 
ward to be paid to the present salvors for the services which 
they have rendered to this vessel — supposing they have ren- 
dered them, — without any reference to Captain Skinner him- 
self? That they are entitled to spme reward is not the question 
which I have to discuss, because the sum of 250/. has been 
tendered, and the simple question is, whether that is enough, or 
whether I ought to give more. Presuming I can settle this, I 
am to take into consideration whether what has been averred by 
Ci^tain Skinner ought or ought not to detract from the sum 
which it will be proper to award to Hugh Williams and the 
other salvors. I will briefly allude to some of the circumstances. 

This vessel -— in what way or from what cause is not of the 
slightest consequence — got upon the coast two miles to the 

M 4 
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. ^^^' . S. W. of Holyhead, on the night of the 10th July ; and, it is 
The agreed on all hands, got on a rocky coast, was jammed on two 

TisRsiA.- rocks, and there remained fast, with very deep water, as stated, 
Judgmoit, ^^ i^^^ gtem. The question which seems then to have been 
agitated was, in what way she could be most effectively got off, 
and how far it was prudent to wfut till assistance could be de- 
rived from another quarter. It appears that Williams, the chief 
pilot, when he first tendered his services, was rejected by the 
master of the '' Persia." Undoubtedly the master of the 
*' Persia " had full right to the exercise of his own discretion, 
as to whether he would accept assistance or not ; but it is a 
totally different question whether he exercised that discretion 
wisely or unwisely under the circumstances of the case. He 
was placed in authority *by the owners, the property was en- 
trusted to his charge, and he had a right to use his own judg- 
ment. It appears that assistance was offered by the ^* Hercules "* 
steamer, and he had a right to discard it* The course he adopted 
was, to send the mate to Holyhead, and from thence to tele- 
graph to Liverpool for the assistance of four tugs. These tugs 
he expected w.ould arrive at 2 p. m., when it would be high 
water. It is clear he was mistaken, both from information re- 
ceived and from the fact also. One of them did not reach 
Holyhead till 7 in the afternoon. 

Having stated these facts the first point to which the Court 
will direct its attention is this : What was the degree of danger 
in which the vessel was placed ? because the amount of the re- 
ward is measured, with other circumstances, by that danger at 
the time when the services were rendered her. The vessel was 
jammed between two rocks, and it is quite dear was incapable 
of extricating herself. If any change had taken place in the 
weather she would have been placed in extreme peril ; as it was 
she was exposed to considerable danger, because she suffered, 
what is not denied, very considerable damage. It is quite true 
the cargo was not of a description to undergo injury from be- 
coming wet ; at the same time, if the vessel had gone to pieces, 
I apprehend the cargo would have been in imminent danger of 
being lost. 

But it may be said that, although tiiere was danger, yet it 
was not imminent ; but Captain Skinner, a friend of the con- 
signees, and fully competent to form an opinion, and all the 
people at Holyhead who knew that the tide was flowing, unite 
in opinion that there was that degree of peril that it was not 
right to wait for assistance, but that it was the duty of the 
master to avail himself as quickly as possible of that which was 
at hand* The master having refused assistance. Captain Skinner, 
who knew what was best for the interest of the owners, advised 
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the master, in the strongest terms, to take assistance, which 
could only be rendered by laying out an anchor. The master 
thinks he ought to be influenced by the judgment of Captain 
Skinner. I see no blame attaching to the' master for yielding 
to that opinion ; and I attach no blame to him for having been 
a little obstinate in the first instance. The master must have 
weighed the chance of the four tugs coming against the chance 
of a suit in the Admiralty Court It was very clear that if the 
vessel was removed from the situation in which she was placed 
there would be such a suit, or there would be an arbitration, 
which was only one degree less expensive. In considering the 
reward to be given, there is another fact to be looked at : in 
nineteen cases out of twenty, if the insurers had seen this ves- 
sel, of the value of 17,0002., jammed between two rocks, I think 
they would have been ready to give 260L for her rescue. That is 
a view I am accustomed to take when there is doubtful danger, 
which was precisely the condition of this vessel. Looking at all 
the circumstances of the case, I shall award the sum of 400i!, 

Proctors for the salvors, Rothery ; for the owners, Gostting. 


1S68. 

^ — . — ' 

Thb 
*• Pbbsia.** 

JwdgmemL 


THE "BATAVIER." 

X HIS was a suit brought by the master, ownersi and crew of 
the steam-tug ** Thomas Petley," for salvage remuneration, for 
services rendered to the '' Batavier," a steam-vessel of 227 tons 
burthen, on the 9th of May last. The action was entered for 
the sum of 15007. 

On the main facts of the case there was little or no dispute. 
The ** Batavier," a regular trader between London and Rot- 
terdam, left London at noon, on Sunday, the 8th of May last, 
with a small general cargo and eighteen passengers; passed the 
Tongue Light and the entrance of the Thames about seven 
o'clock p. H., and about nine o'clock broke the main shaft of 
her engines. Her master made signals by blue lights and 
rockets, which were seen by the ** Ravensbourne,'' a steam- 
Tessel on her voyage from Antwerp to London. She bore 
down to the ** Batavier," and took her in tow, but cast her off, 
after a short time, about fifteen miles from the North Foreland, 
at the request of the master of the ** Batavier,'' who found that 
her machinery was being injured by the strain, as the floats of 
the paddle-wheels had not been taken off. The *' Ravens- 
bourne " continued her voyage, and afterwards sent the tug 
«' Thomas Petley ** to the assistance of the '< Batavier." The 
master of the tug, after some demur, agreed to tow the 
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** Batavier ** over to Holland, which he aocordiogly did, the 
** Batavier " having st^pplied him with coals for the voyage and 
the return. For this service the owners of the ** Batavier ** 
tendered the sum of 175/., which was rejected. 

Among other averments on behalf of the ^* Thomas Petley," 
it was alleged that the steam-vessel *^ Batavier,** when taken 
in tow by the said steam*tng, ** Thomas Petley,** was in a posi- 
tion of great peril and danger ; that, without the assistance of 
the said steam-tug, or of some other steam-vessel equally effi* 
dent, the '* Batavier ^ could not on that day, or the following 
nighty have reached a port of safety ; that the wind would have 
prevented her getting into any English port; and that she 
could not have ventured to run to leeward towards the Dutch 
coast with the night coming on ; that, consequently, she must 
have been exposed to the gale which blew on the night of the 
Monday and throughout the following day and night, and pos- 
sibly, in her then disabled condition, would have been lost, 
together with her cargo and all on board ; that she was taken 
instead to her port of destination, by the said steam-tug, 
'^Thomas Petley,** and was thereby saved to her owners, 
together with her cargo and freight. 

On behalf of the " Batavier " this was denied, and it was 
alleged t/tat had there been any necessity or danger, she could 
easily have been taken in the first instance into Kamsgate, or 
afterwards into either Harwich or Yarmouth ; and that^ in fact, 
with the wind as it was, without the assistance of the said tug, 
the ** Batavier ** would, by sailing, have arrived at her port of 
destination almost as early as she did, the *' Batavier " having 
actually sailed during the greater part of the time faster than 
the tug could steam ; that there was not anything whatever to 
have prevented the ** Batavier " going with perfect safety over 
to the Dutch coast ; and that had there not been passengers on 
board, who were anxious to arrive as soon as possible at 
Rotterdam, the services of the tug would not have been engaged. 

Dr. Addams and Dr. Bat/ford argued the case for the sal- 
vors; Dr. Haggard and Dr. Ttoitt for the owners of the 
" Batavier." 


Judgment 

Action being 
entered for the 
sum of 1500/., 
and hail taken 
for 1000/., the 
owners ten- 
dered i75iL 


Dr. Lushington. This is a suit for salvage, brought by 
the owners, master, and crew of a steam-tug, called the '* Thomas 
Petley," and it appears tiiat she is of eighty horse-power, and 
is manned by the master and five hands. She is engaged, as I 
collect from a card annexed to one of the affidavits, in the re«- 
gular occupation of a steam-tug, between London and the 
Downs. The action was entered in the sum of 1500/., bat 
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bail has been taken to the extent of 1000/. The action haying , ^^^- . 
been entered on the 27th May, on the 30th the proctor for the Tbs 
owners of the "BaUvier" tendered the sum of 175/., which •'Batavwil- 
has not been accepted. «V"^ 

The ''Batavier" appears to be a vessel of 227 tons, and Vaioeofthe 
to have been engaged, for a great many jears, between London •^^P ^^ *J 
and Rotterdam. A dispute was made as to her value, which 2000^ the 
was originaUy stated, by Mr. G. Bailey, to be 2000/. The ^^l^^^. 
salvors were not contented with that amount, and accord- 'sion of ap- 
ingly they took oat a commission of appraisement. It now ^^^u^^^ 
turns out that the value was 2800/. It was contended, in the ▼8laedat2800L 
course of the argument, that ex nece$gitate the tender must fiul, ^ ^^ °^^ 
because it was made upon the foundation of the value being follow, that 
2000/., whereas it now turns out that it was little short of ^^gf ^^^'i ""^ 
3000/. I am not clear that that argument can altogether be ex necessitate 
pushed to that extent. It depends, in my judgment, on the p^r ti^ qneL^ 
<drcumstances of the whole case; upon the danger to the pro- tionUnot^what 
perty, more than any other consideration, whether or not 175/. ^j^ deemed 
is an inadequate compensation for the whole of the service *^°^^*^^ 
rendered. Whether it was adequate in the opinion of the nmi; thinks 
owners or the salvors, or not, signifies nothing ; the question is, *^^^^ ^^' 
whether the Court considers it a sufficient tender. Whether or 
not the property has been in jeopardy, be the value more or less, 
ifl one of the questions to which the Court must particularly 
direct its attention. I now come to the circumstances of the case. 

The ** Batavier " was proceeding on one of her usual voyages circ^mstanoes 
on the morning of the 8th of May, and it is not unimportant to ^^^® ^^*'^* 
bear in mind the time of the year when she was prosecuting 
the voyage. It was at a season when, generally speaking, the 
weather is most favourable, and when the day is much longer 
than the night. She met with an accident by breaking her 
intermediate shaft, and was disabled from prosecuting her 
voyage, and prevented from moving by the medium of steam. 
The question is, not whether she was in danger by breaking 
the shaft;, or at a subsequent time, but whether she was in 
danger at the period when the '' Thomas Petley " came up to 
render assistance. 

Her antecedent dangers, whatever they were, cannot affect 
the case. As soon as the accident happened, it seems she set her 
flails, and proceeded for an bottr and a half, in what direction is 
of no importance. She finally came to anchor in the neigh- 
bourhood of the Eentish Knock, and there remained. At that 
time the ^* Ravensbourne " was seen approaching, and a signal 
was made to her, which must be deemed a signal for assistance, 
and which the master of the *' Bavensbourne " states he would 
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t^^^V. hftve made under similar drcumstances. He comes down to 

Thb her, takes her in tow, and, according to his evidence, continues 

" Batavikb.** ^ 1^^ |j^ jj^j. ^ period of three quarters of an hour, for the 

i^men purpose of drawing her towards land ; — of course, I understand 

from the expressions used, and from the whole tenor of his 

evidence, putting her in that situation that she would be in a 

place of perfect safety. Having placed her somewhere about 

eighteen miles on this side the North Foreland, he then quits 

her at the desire of the master himself, in consequence of damage 

being received by the ** Batavier " from the straining of her 

machinerj. 

It is clear Now, let US see how the facts stand. It is by the desire of 

mitted faeu' the master of the ** Batavier " that the tow-rope is taken off; 

that neither certainly he could not imagine himself to be in much danger if 

the " RaTenf- he permitted the '^ Ravensboume " to leave him at that time. 

^iS"***':^^- ^° *^® ^®^^ place, the ** Ravensbourne ** did leave him ; and the 

Tier ** thought evidence of the master is, that he left her in perfect safety. 

S^dawr^*"*^ Now, I do not rely upon this evidence, nor do I mean to give 

my assent to the statement, that Mr. Bacon is peculiarly the 
witness of the salvors, because he has been examined by them. 
I entertain no such idea. It was a very proper thing for the 
salvors to examine him, and it would have been proper if he 
had been examined on the other side. I take it that he is a 
witness who stands independent of both parties ; whatever he 
states is not to be taken as the evidence of a witness for the 
salvors, but merely according to the rules of fair construction. I 
have no reason to think that he gave his evidence otherwise than 
fairly and truly, but possibly he might be under bias. I have 
no reason, however, to suspect it, except that he belongs to one 
steam company, and the ** Batavier " to another, and there may- 
be something like a jealousy of those employed only as owners 
of tugs. It may be so, or it may not; but I can have no 
reason to doubt the evidence. he has given, namely, that the 
vessel was in perfect safety at the time. The res pesttB prove 
the truth of what he has said. He would not have abandoned 
the *' Batavier," nor would the master have allowed him, with-* 
out remonstrance, nor would the passengers have allowed it, if 
there had been the least d^ree of periL There was no danger 
at that time. 

Now, let us follow up the case from the time of his quitting 
hereto the period when the ^* Thomas Petley'' comes up to 
render assistance. It has not been argued that anything took 
place in the mean time. The vessel continued in the same 
situation, or nearly so ; the weather had not altered her coa- 
dition. The weather had been, previously, perfectly calm. 
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Something of a breeze then sprung up, but It ia not contended , ^^^' , 
that the situation of the *' Batavier " had undergone any thb 
deterioration between the time at which the " Ravens- "Batavibr.'* 
bourne '' quitted her and the period when the ** Thomas Petiey " 'Mgment 
came up to render assistance. She comes up to render as- 
sistance in consequence of a message^ conveyed with the con- 
sent of the master of the '^ Batavier,** by the master of the 
" Ravensbourne." It does not appear from the evidence that 
any direct intimation was given by the master of the ''Batavier" 
of the purpose for which the tug should come ; he only desires 
him to send one. I apprehend I am correct in that statement. I 
know, in another part of the proceedings, it is stated that he 
intended to prosecute his voyage ; but it is not so represented 
by Captain Bacon. 

This being so, the tug comes up in the morning, a little be- 
fore eight, and proposes to take him to Margate Roads, or to 
Ramsgate. The master of the '' Batavier ^ says, ** No, that will 
be inconvenient to me ; I am desirous of going over to Holland, 
for the sake of my passengers, as speedily as possible; therefore 
I will take your assistance to go to Holland ; not for any other 
purpose." After some hesitation, — at which I am not sur- 
prised, — the master of the tug consents to it ; I say I am not 
surprised, because it was a matter out of ordinary business. 
The master represents that»he was ignorant of the coast of Hol- 
land, and of the course to be pursued. He, therefore, stipulates 
that some person should be put on board to navigate her, and 
that a competent person should return in her as soon as the 
*^ Batavier" had been conducted to port. He also stipulated that 
he should have a sufficient quantity of coal for the performance 
of the service which he undertook to discliarge, and to come 
back to the original destination. 

Now, was there any danger, on the present occasion, from No danger 
the nature of the service to be performed? Danger, in the ^™^**^|jj 
present sense of the term, there certainly was none. I am service per- 
aware it is represented, in the act on petition, that the ship was ^^"^^ 
in danger ; but, from the state of the weather, and the season of 
the year, as described in the evidence, I think it is impossible 
for a single moment to maintain that this vessel was placed in 
the slightest degree of risk or danger. I come then to con- 
sider, whether taking this vessel, disabled for the use of steam, 
to Helvoetsluys, and the time the steam-tug would be occupied 
in coming back, will be properly remunerated by the sum of 
nSL or noi. 

A great deal has been said about the sailing qualities of this The *< Ba- 
vessel ; of course I can only take the facts of the case. If I l?!**'^* " **^' 
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trust to the representation of Captain Bacoo^ ibis Tessel pos- 
sessed very g^od sailing qualities ; but it has lieen contended 
that that cannot be the case, and for this reason : if she was 
capable of performing the voyage, with a favourable wind, 
according to Captain Bacon's statement, in fifteen or eighteen 
hours, she would never have gone to the expense of having a 
steam-tug, to accommodate the passengers on board. But I am 
not prepared to accede to that argument. I apprehend it was 
not for the sake of particular individuals, but she was most 
desirous of performing her voy^e, for the general credit of the 
service, and the benefit of the owners, with punctuality, fle 
would adopt these means as a matter of prudence, if not of 
necessity ; and therefore I see in it no argument against her being 
a good sailing-vessel ; at the same time, looking at the descrip- 
tion of the vessel, her age, and so forth, I do not apprehend that 
her sailing qualities were of the first character, taking it for 
granted that she was capable of sailing with favourable weather, 
and favourable weather she had the good fortune to enjoy. 

She is taken in tow between nine and ten o'clock, and is con- 
ducted to the ^port of Helvoetsluys. According to one state^ 
ment, she arrives at one o'clock in the morning ; according to 
the other, she arrives at four o'clock. This appears a subject 
of little importance; the service was successfully and well 
performed by the tug. The next question is, whether the tug 
was delayed or not at the port of Helvoetsluys, — that is of 
very little consequence. As to any damage done to her, I am 
of opinion that no such case is made out. When she comes to 
the neighbourhood of the North Foreland, the second mate of 
the ** Batavier " leaves Jier, and she has plenty of coals on board, 
furnished at the expense of the *^ Batavier," to take a large 
vessel (the ** Viceroy ") in tow, for which she receives 18i; a 
fact not so plainly stated in the early part of the proceedings as 
the Court would like to have seen. I may make the same 
observation with respect to other fiicts which are now cleared 
up. 

The price paid for ordinary towage I disclaim as being a 
guide to the Court as to the sam which should be allotted to 
remunerate this service ; yet, in one point of view, it may be 
useful. It appears, from the card before referred to, that to tow 
a vessel the size of the ** Batavier " from London to the Downs, 
the charge would be 47/. The distance is 100 miles; but the 
tug only towed this vessel ninety miles ; however, I disclaim 
that as a test. It is true that the tug was taken out of her 
ordinary occupation, and carried to a foreign port, where she 
was detained a certain length of time, and then came back in 
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safety, being provided^ as I ought to remember, with coals hj 
the owners of the " Batavien** The question is, whether 175/. 
is suflSdent under these circumBtances, the value of the property 
being nearly 3000/. The latter circumstance I hold to be of 
infinitely minor importance in a case of this description. I do 
not hold that the steamer was in danger or disabled ; the service 
consisted in towing a dull sailing-vessel for the distance in ques- 
tion, and no more ; and^ taking all the facts into consideration, I 
must pronounce the tender sufficient, and I think it my duty to 
condemn the salvors in costs, (a) 

Dr. Addams : We are entitled to the costs of the appraisement. 
Thb Court : Yes, that follows as a nuitter of course, (b) 
Proctor for the salvors, Rothery; for the owners of the 
" Batavicr," F. Clarkson. 
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(a) The rule respecting costs in 
such cases is stated in the ** Emu " 
(1 W. Rob. 16.) ; and in the case of 
the *" Queen" (Nov. 16, 1853), the 
Court upheld the tender of 501 but 

fare no costs ; observing, '* The rule 
hare endeavoured to follow is not 
to bind myself in all salvage cases to 
give costs against salvors, unless I 
think the tender was so large thst 
the salvors in the exercise of a sound 
discretion could not do otherwise 
than accept it. Here I think the 
tender is sufficient, but is not so 
much as to lead me to blame the 
salvors for not accepting it. I there- 
fore pronounce for the tender, but 
without costs.** 

In the case of the ** Albatross ** 
(Jan. 26<, 1863), salvors had made an 
agreement for 60/., which the owners 
actoallj paid, but took it back again 
because they were not satisfied with 
the terms of the receipt, and wonted 
a clause inserted therein to the effect 
that the 60/. included the service of 
a tug, whose assistance the salvors 
had taken. The Court said it would 
have condemned the owners in the 
costs of the suit, if it had not ap* 
peared that, immediately after the 
service, the salvors had refused to 
acc^t the 60/. unless a further sum 
was paid for the services of the tug, 
in which they were wrong. The 
Coart decreed the 60/. to be paid, 
and condemned the owners in half 
eosU. 

In the case of the ** Chancellor** 
(April 4, 1853), the Court upheld the 
tender of six guineas for towage ser- 
Tice as under an agreement, and 


condemned ihe salvors generally in 
costs, but condemned the owners 
tn aU the cosU incurred by their 
charge* of bribery and perjury, and 
by their insinuations against the 
salvors, that they had maliciously 
broken the hawser by which the ves- 
sel was being towed. 

(&) The rule as to costs of ap- 
praisement is, that the salvors are 
entitled thereto when the value 
stated bv the owners is whollv below 
the real value, and not otherwise. 
In the ''Commodore'* (Feb. 15, 
1853), the owners stated the value to 
be 865/. ; the salvors took out a 
commission of appraisement, upon 
which the value proved to be about 
880/. The Pourt condemned the eaU 
vars in the eotti of the appraisement^ 
and said, *' I think without any rea- 
son whatever a commission of ap- 
praisement is taken out, which ougnt 
never to be done except on good 
grounds, namely, that the value 
stated by the owners is wholly be- 
low the real value. It is not enough 
to say that a few pounds more are 
obtained by the appraisement. It is 
obvious that the decision never can 
turn on a sum of 10/. or 20/. where 
the value admitted is 865/.*' And 
in the case of the *' Felix** (April 4, 
1853), the Court condemned tlie sal- 
vors not only in the costs of the ap- 
praiseroexit, but all the costs that 
related to the value, expressing an 
opinion that the proceedings which 
had been adopted at Hull for obtain- 
ing the value of the ship and cargo 
were most unjustifiable and un- 
heard of. 
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High Court 

OF 

ASMIilALTT. 

Dec. 5. 

The decUnir 
tions of the 
master are, of 
the mate and 
eeamen are not, 
admittiUe erU 
dence against 
the owners of 
aTesseL 


JudgmenL 

It is open to 
either part j to 

proceed by 
plea and proof, 
thongh the 
proceeding 
by act on 
petition is ge- 
nerally more 
conrenient 


The Court 
does not en- 
conrage objec- 
tions to the 
pleadings in 
these cases, 
though they 
may sometimes 
be expedient 


Theadmis- 
sibUity and the 
weight of CTi- 
dence are two 
distinct qncs- 
tions. 


THE « ACTION.'' 

X HIS was a cause of damage by collision promoted by the 
*' Orbona" against this vesseL 

An act on petition and the answer thereto having been g^ven 
in on behalf of the respective parties, objection was taken to the 
answer that it pleaded declarations and admissions of the master, 
the mate, and the pilot of the '' Orbona," which could not be 
received as evidence against her owners. 

Dr. Addami and Dr. TwUs appeared in objection to the answer ; 
Dr. Bajfford and Dr. Deane cantrit. 

Db. Lushinqton. The first point for my consideration is, 
by what principle I ought to be governed in my decision re- 
specting the present objection. This ib a cause of damage ; the 
proceeding is not by plea and proof, but by act on petition ; and 
as it is in the power of either party to proceed, or to compel the 
proceedings, by plea and proof, it must be taken for granted that 
both parties acquiesced in the course which has been adopted ; 
and th^y must, therefore, take any consequences which neces- 
sarily follow. 

Proceeding by act on petition is always esteemed a very 
convenient mode in those cases which generally come under the 
determination of the Court, inasmuch as it affords greater 
facility for the production of the witnesses whose evidence is 
required. 

An objection has now been taken against a part of the answer 
to the original act on petition. Though this is certainly not 
very common, and ordinarily speaking the Court would be de- 
sirous of discouraging it, yet there may be cases in which it 
may be expedient that such objections should be taken ; and, 
according to the drcumstanoes of the case, sustained by the 
Court. 

Now, with respect to the objections, taken in the present case, 
I have to determine, as it appears to me, this question, whether 
the facts stated in this answer, if proved by the evidence pro- 
duced in the cause, would be admissible evidence or not. K it 
be admissible evidence, I must consider whether or not I am at 
liberty to reject it — the weight to be attributed to it not being 
the subject for my present deliberation. I take it to be essen- 
tially important in all these cases to bear in mind this distinc- 
tion, whether there are certain facts admissible in evidence and, 
if there are, what weight is to be attached to them. 
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It is my opinion that whatever may be admissible in evidence . ^^^' , 
the Court has no right to reject ; if it would be admissible at Tkb 
the hearing, the Court has no right to say *' this will be of no " Act»n.- 
importance.*' I may have a stron^: moral conviction that such ^^ *«y»«» 
is the fact, but, as a Judge, I have no right to act upon it I admiasible, the 
remember, on former occasions, having to consider this question, ^^ ^^^ 
not only in this Court but in the Prerogative and Consistory cause it ap- 
Courts, and I came to the conclusion in my own mind, though J^^*^™" 
I do not say it was universally acknowledged and adopted by all 
who have occupied this chair, that it was not competent to a 
Judge to exclude that which was admissible, and to say " I will 
not aUow it to be pleaded because it is not important'' In my 
opinion no Judge has a right to make that statement ; but he has 
a right at the final hearing to attribute that weight to it which 
he thinks should be attached to it Such a course would be 
be dangerous, because, in the first place, it would be considering 
what weight was to be given to a fact taken specifically ; and, 
secondly, because I consider it to be contrary to the opinion of 
other Courts. For I apprehend it to be settled by the House 
of Lords that, if a Judge has taken upon himself to reject ad- 
missible evidence, however unimportant, there must be a new 
trial. I consider that an authority of great weight ; and, though 
it may not be strictly binding on this Court, yet the principle 
ought to be followed. 

Now, with respect to the declarations pleaded in this answer, Deelantions 
they may be dassed under two heads : the declarations made by ^^^^^f^ 
the master, either immediately after the transaction^ or in sub- admusible en* 
sequent conversations ; and the declarations of other persons, the^r^re'be- 
whether of the second mate, of the pilot, or of one of the crew c»"^ ^^ « 
of the ship, the owners of which are proceeding in the cause. ^' ^^ 
After careful consideration, on a former occasion, I came to the 
conclusion I was bound to admit the evidence of the declarations 
of the master, because he was invested with authority by the 
owners, and, therefore, his declarations would be evidence against 
them, (a) I am not prepared to think, as at present advised, 
that such conclusion was erroneous. 

With respect to the sailors and other persons on board, I Bat that prin- 
come to a different conclusion. I am not inclined to consider ^^^^^^ 
them agents in the proper sense of the word, so as to bring them mate or other 
within the principle that the declarations of an agent are evi- ^^^ ^^ 
dence against his principal. 

I have, therefore, to see by whom the declarations objected 
to were made, and at what period. 

With respect to the first, it is alleged '^ that when the captain 

(fl) The " Manchester,'* 1 W. Rob. 62. 
E. & A. — VOL. I. N 
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Thb 

••ACTJWH." 


Thedeclar»- 
tion of the 
master caoBot 
benjected 
on die ground 
that hif know- 
ledge of the 
fact of which 
he spoke was 
deriyed from 
hearsay, 
though it may 
have bat little 
weight 


If the Trinity 
Masters, 
seemed to form 
their opinion 
on parts of the 
etidence 
which were 
inadmissible, 
the Court 
would not 
adopt their 
advice. 


The principle 
of ** declara- 
tions of 
agents** can- 
not be ex- 
tended to the 
mate of a 
Tessel, CTcn 
when he was 
in charge of it 


of the 'Oibona' and the oaptain of the ' Actson' were taking 
coffee together, ihortlj after the coUisicMi, the captun of the 
^ Orbona,' referring to the eaid collimon, eaid it was a bad job, 
hot that it could not be helped, as he was too dose to the 
' Acttton ' before he could see her ; or to that effect." 

Here I stop : this is a dedaration made by the master of the 
Tessel ^ Orbona ^ ; and, according to the principle I haye traoed 
out, I apprehend, unless there be something peculiar attadiing 
to it, it is admissible, whatever may be its yalne. 

¥ow, the objection taken to it was, that this man was not on 
the deck at the time of the cottision, consequently it would be 
nothing that the dedaration emanated firom hearsay, and it was 
communicated to him. I am of opinion that I cannot take into 
consideration the fact that he was not on deck; and I camiot 
look into the facts pleaded in the proceedings in order to under- 
stand die peculiar weight attached to them. I am not prepared 
to say it would not be evidence if he only knew it from hearsay ; 
it is the declaration of an agent, and I do not know any prindple 
of law by which a dedaration, because it might by possibility 
have been communicated by another party, is, therefore, pre- 
vented from being admissible evidence. I think, according to 
the prindple I have stated, I am bound to admit it ; the wdght 
to be attached to it is a totally different consideration. We 
must ever bear in mind the distinction between the admissibility 
of evidence and its weight. 

It has been said that the evidence, if inadmissible, will make 
an impression on the minds of the Trinity Masters ; and, if it 
is inadmissible, it ought not to be there. The course I adopt is 
this, to tell the Trinity Masters, when they are considering the 
advice which is to be given to the Court, that if evidence is in- 
admissible it must be left out of the case ; and, if I saw an in- 
stance in which, notwithstanding what was said by the Court, 
the inadmissible evidence had any operation on their ininds, and 
they advised me on that evidence, I should not adopt their 
advice, but proceed on that only which was clear evidence. I 
know from experience how little weight these dedarations have 
when the cause is heard, but, on principle, I cannot reject them. 

I must now come to the second declaration : " That the said 
William Benson thereupon asked the second mate why he did 
not put his helm to starboard." This appears to stand in a dif- 
ferent predicament ; this* is a declaration coming from one of the 
seamen. I mean to adhere to the rule I have laid down, that 
the declarations of seamen shall not be taken. If I did not ad- 
here to it I should have them pleaded in all these eases months 
and weeks after the accident took place ; that would increase 
the expense^ and not facilitate justice to the parties. 
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Dr. Biqfard. This ship was in charge of the second mate. ^ ^^^ . 

The Coubt. That did not escape me. I do not mean to teb 
take the evidence because the chief oflScer or the second mate ** AcrmoR." 
was in charge ; if I did, I should extend the principle undulj. rph r**^ 
The principle is, that the master must be the agent of the eazmot admit 
owners, (a) But it has been ingeniously argued by the learned ^}^ ^*f ^"thu 
counsel that it might be evidence to discredit the mate, if he parpose of 
makes an affidavit in opporition to it That is perfectly true ; ™^^^^ 
it would be evidence to that effect if it were legitimately im- wHnat in case 
ported into the case; but I take it to be an inevitable conse- ^Sieni^Bede- 
quence that where parties proceed on an act on petition they poae. Bj 
agree to forego the advantage of plea and proof; because, if not, H^oa y^ 
and I were to allow this argument to prevail, they would put *;*»<»• *^« l*'- 
in the dedarations of the master, and mate, and all the seamen ; forego such 
and, when it should be objected to as not admissible evidence, sdyantagea. 
it would be said, we do not know what evidence may come from 
the mate and seamen, and, therefore, though it is not direct 
evidence, it may have the effect of discrediting some witnesses 
of whom I know nothing. It would lengthen our proceedings, 
and enhance the expense if I were to allow the statement to be 
received on that ground, and that ground only. I apprehend 
the party, in acceding to proceed by act on petition, has pre- 
cluded himself from introducing it. Therefore that must be 
expunged. 

With regard to the other declarations I need not make any 
observations. It is true they are conversations at a distant 
period, and they may have little effect on the case, but they fall 
within the principle of law which I have already stated, and I 
am not at liberty, however much I may be of opinion that they 
are of no value, to reject them. I must follow the principles 
of law, and admit what is admissible, and reject what is not. 

Proctors for the '* Orbona,'* F. Clarkson ; for the «* Actseon," 
Jennings. 

(a) Deckrationfl of the pilot in charge rejected in the " Lord Seaton,*" 9 Jar. 603« 

____^___ Thb High 

CouKT or 
Adxzraltt. 

THE *' COSMOPOLITAN.^ P^ 5, 

1 HIS was a cause of damage by plea and proof, brought by 
the ** Princess BoyaL'* A libel was given in on her behalf, 
pleading, inter alia, to the effect " that half an hour previous to 
the collision in question the ' Cosmopolitan ' had run foul of a 
bai^e (^posite Burking Creek, and that, on being threatened 
with legal proceedings, her owners had paid the damage." 

Objection being taken to the article the Court directed it to 
be struck out. 

N 2 
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Ths Hioh 
CouBT or 

ADMiaiXTf 

Dee, 5. 

A lohooner, 
eonuderably 
damaged, her 
mailer beiog 
also confined 
to his bed, ill, 
was toved by 
a brig for 
fifteen or six- 
teen days, a 
distance of 
nearly 1000 
miles. The 
property salved 
being aboni 
8800(^ the 
Court awarded 
SOOiL 

JydgmmL 


THE ^'HARRIET.^ 

Salvage suit. On the 3rd of May, 1853, the brig, 
^ Sheraton Ghrange," in her voyage from Bahia to Falmouth, 
fell in with the schooner ** Harriet," which, in her homeward 
voyage, had met with tempestuous weather, and sustained con- 
siderable damage, took her in tow for fourteen or fifteen days, 
and conducted her in safety to Plymouth^ a distance, it was 
said, of about 1000 miles. Inuring the time the master of the 
schooner was confined to his bed by illnes& 

Dr. Addami and Dr. TSoims appeared for the salvors ; Dr. 
Haggard and Dr. PlaU for the owners. 

Db. Lushington. I am of opinion that a very valuable 
service has been rendered to the ship and cargo; that she 
was in great distress, both in consequence of the tempestuous 
weather, which had dismasted her, and of the illness of her 
master. The vessel was taken in tow, and towed for fifteen or 
sixteen days ; besides which the " Sheraton Grange " had been 
in attendance upon her three or four days more. I can hardly 
conceive that more essential service could be rendered by one 
vessel to another. I think the owners of the *^ Harriet ^ are 
indebted to the energy of the master of the ** Sheraton Grange " 
for having performed this service. 

The only question is, looking at the value of the ship and 
cargo, 3800/., what is an adequate reward. I do not rely upon 
the affidavit made in the case as to all sorts of contingent profits 
and losses, but I give what I consider a fair and just remunera^ 
tion, — namely, the sum of 800/. 

Proctors for the salvors, Addams ; for the '* Harriet," jFI 
Clarksmu 


Thx High 

Court or 

Adhiraltt. 

Dee. 5. 

Proctors are^ 
not justified in 
entering 
aetions and 
requiring bMl 
to an amount 
quite dispro- 
portioned to 
the serrice. 


THE "EARL GREY.» 

1 HIS was a salvage suit, in which, upon a value of 13,1002., 
the Court allotted the sum of 100/., and made the following 
remarks upon entering actions, and taking bail in too large an 
amount : '— 

Dr. Lushington said : The Court is desirous of entertain- 
ing a hope that the proctor who conducted this case on. behaff 
of the salvors, must have been greatly misled by his party in 
the course of these proceedings ; for I find there is first an 
action entered in the sum of 2000^ against the ship and freight. 
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and bail to answer It was given to that amount Another action 
was then entered against the cargo in the sum of 2000il 

Now, it does appear to me that it is exceedingly unjustifiable "EablGbmt. 
that, in a suit of this description, actions should be entered at '^*" 

such enormous sums, and that such large bail should be re- 
quired ; because, though it maj happen in this individual case, 
and in many others, tiiat the bail is given with great facility, 
yet it may arise in other cases, and especially where foreigners 
are concerned, that the demand for such bail is attended with 
great inconvenience, and often with great expense to those who 
give it. I think the Court is bound to mark its disapprobation 
of proceedings so recklessly conducted* 


Ths Hzor 

COUBT OF 

THE "JAN HENDRIK" Admiralty. 

fT! J^ec 7. 

1 HIS "was a cause of salvage, promoted by the owners and a Dntch ship, 
crews of two luggers, to obtain compensation for services ren- ^^^ ^'^^^ 
dered to the Dutch ship ** Jan Hendrik," in the month of June, i3,4oo/, 

1853, hmwing stnick 

<m the Good- 
She was on a voyage from the island of Java to Amsterdam, win Sands, hat 

laden with a cargo of coffee, sugar, rattans, &c, when she got deep water 
upon the Goodwin Sands, on the 28th June. She suffered con- ▼ith the loss 
siderable damage ; and then came off into deep water. The two Ld other ^^ 
luggers, " Stornaway ** and " England's Glory," came to her as- dM«»»ge, was 
nstance, and brought her in safety to the North Fordand, loggers toThe 
where they engaged two steamers to tow her to Sheemess. The ^^ ^^^ 
value of the ship and cargo was about 13,400/. steamers were 

Dr. Addams -and Dr. Ttoiss appeared for the salvors ; Dr. |°^h^J^ 
Haggard and Dr. Robinson, for the owners. Sheemess; 

fourteen of the 

Dr. Lushikgton. If the defence of the owners was to be Kmaining on 
received, as to an alleged agreement, which is said to have been ^^^ i5Sl^P""P 
made, and which has been partly brought under the notice of Conrt awarded 
the Court, in an act on petition, but which has been more par- JSJhirTorSie 
ticularly introduced in evidence, it would be no defence at alL tteamen. 
I thought the principle was so well established, and had been so J^idgaunt 
regularly acted upon from the time of my predecessors, that I ^"g*^*^^^* 
should not at this day have heard an argument as to a pro- mast be ad- 
fessed agreement, which agreement was not carried into effect ever^may^**" 
between the parties. The principle has always been this : if the consequent 
there has been an agreement made between the salvors and the toeither pimy; 
owners, whatever may be the consequence, whether the service ^"* » proposal 

is attended with^reat risk and danger or not, both parties must party and re- 

n 3 
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^_^__^ be bound to abide by it. But if an agreement is not made, or 
The *' Jan if, after it id made, it is repudiated hj the owners, then it is 
HsHBRic." ni^ajg considered as if no agreement at all had been entered 

jectedby^e ^°^' ^^^ ^ ^^ ^^® proposition made by the salvors, or which 

other, cannot originated with the owners, had never been proposed at alL It 
jodgmentoftiio ^^ never been considered, in this Court, that a proposition so 

Coart, which made was any guide for its judgment, because it is one thing to 

solely by^e ^^^ & lump sum when the labour and the risk are uncertidn, 

evidence. (mj another thing when such proposition has been rejected, to 

The circnm- argue that it ought to have an effect on the judgment of the 

•tinces of the ^^ • » 

ease. Court* 

HendrUL^ ts ^^"^9 what are the circtunstances of this case? — for it is by 
upon the Good- the circumstauces now given in evidence that my judgment and 
sti^^'haiTilT <l^^^^i^A >^ust be governed in the amount of remuneration, 
for aboat an Here is a large vessel, of the burthen of 614 tons, laden with a 
oomcM^C ^^ valuable cargo of sugar, and the whole of the property alleged 

to have been salved amounts altogether to l3,000i!. On the 
morning of the 28th of June, — the precise moment does not 
appear to be of any importance, and if it werei it is not easy to 
fix it, — this vessel, with the wind from the W. S. W., in con- 
sequence, as it is stated, of an unusually powerful current, the 
weather being, according to the representation of the owners, 
hazy and misty, — for both these statements are made — comes 
to the ground on the Goodwin Sands* According to the same 
representation, she at times strikes heavily ; but the extent of 
damage which was done it was utterly impossible for those on 
board to know ; but after having so struck for the period of an 
hour, according to her own representation also^ she comes o£ 
No signal of Now, what was her state and condition after she came off, 

^v^ T" and when the " Stornaway ^ came to her assistance ? It is said 

ezhibttedf pro- , • «• 

hablj because that there was no signal of distress, and that is perfectly true ; 
^Seir'SSS?- ^*** whether, looking at the representation made as to the hazi- 
bot ness and mistiness of the weather^ that arose from its being 

supposed that it would be impossible that a signal could be 
seen, or not, in point of fact, no signal was made. But, now, 
she had lost what was her condition? According to her statement, the 
h«r radder, rudder was gone, part of the sails were gone, one of the boats 
ofher^cAts^"^ was gone, one appears to have been damag^, and two of the 
and two of her crew were gone. It is alleged that at this time she might have 
thonA al- protected herself, and secured her own safety ; — that by the aid 
leged that she of the Sails the ship could have been steered* Now, 1 take it to 

stemdhmelf ^^ ^^^ ^^^> ^^ ^^^ weather, with the wind behind a vessel, it is 

to a place of possible to steer her for a certain given length of time with the 

ety wi er ^^ ^^ ^ assistance of her sails ; but I take it not to be true that 

a vessel tould be moved in One direction or anotiier, or come 
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near the wind, wbea she is in that state ; and I take it to be , ^^^' , 
absolutely impossible that this vessel could have gone to Sheer- Tbx "Jam 
ness, or to any place of safety, north or south, by her own ex- ^^""^m*-'' 
ertions alone ; and I think so for an obyious reason, which I am ^"'^^.ii^ 
presently about to state. mniDstsBoef, 
The services of a person of the name of Axon, who comes ^"^ST* ™' 
with the '' Stornaway " about 4 o'clock in the morning, are xhe leryioct 
accepted. Whatever might be his opinion as to the probability «f the^'^Stoni. 
of saving the vessel, I take it that he was not capable of form- aooopted, about 
iug any distinct or clear opinion at all, because, he must have tJ^^^^^* 
been, like all the rest, in perfect ignorance of the damage done to a port of 
to her bottom. He coooes up, and the master of the vessel, as '*^^^' 
it is admitted on all hands, puts him in charge to carry her to 
a port of safety. Before he has it in his power to do much, 
there comes up the other lugger, named the " England's Glory,** Another 
and they contrive, as I think, with no small difficulty, to conduct to^Eeiru^^ 
this vessel to the North Foreland, and there they fall in with ■istance, and 
two steamers, of which I am about to speak. Whether it oc- in^uking the 
cupied three or four, or five or wx hours, appears to me of ^«"jj *£ *^ 
very little importance ; but I consider it to be a matter of the land, 
greatest importance that the vessel was so conducted to the WhateTermay 
place to wUch she was brought, — a place where there was a time oecopied, 
chance of meeting with the effectual assistance rendered by a ^« aenrioe was 
steam-vesseL Then there are three steam-vessels make their imponajM^ 
appearance. It happens to be Midsummer, undoubtedly a 
favourable period of the year to obtain assistance of that de- 
scription. It is stated, I doubt not with perfect truth, that the Two steamers 
•'Copeland" and the "Britannia" accepted an offer of SSL ^'^"IJlr" 
each for the purpose of Conducting her to Sheemess, because her to Sheer- 
they were afraid of the competition of another ; and I take it to ' 
be, from my experience, equally true, that if there had been '^ ^ 
only one steam-vessel, they would have found it difficult to 
make a bargain with the steamer at alL The probable conse- 
quence was, that no bargain would have been received, and the 
result would have been a suit in the Admiralty Court Such is 
almost the universal course with which these matters have been 
conducted with reference to steamers rendering aid to vessels in 


However, by the aid of the steam-tugs she is carried to when she 
Sheemess, and when she arrives, having had fourteen of the i^fetj, hot has 
crews of the two luggers on board assisting in pumping, and nine feet of 
the hawsers having broken twice, she had nine feet of water in though four-' 
her. I should like to form a conjecture as to how many feet }^^ ^^}^^ 

liia a cr s crews 

there would have been in her, if neither the " Stornaway" nor continued on 
the "Enghmd's Glory " had come up, and die had gone into ^P«»pi°« 

H 4 
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the North Sea with two of her own crew deficient. I take it to 
The **jAir be perfectly clear, that she would have been in meet immi- 
^^f^'^'* nent danger. 

Judgment _,. - ■ , ... 

The charge of ^'^^ aervicc haa been performed, and now the consideration 

the Teasel had is, what ought the Court to allow ? It is admitted, as I have 

to a ^Twa ^^ ^^^9 ^1*** *^® charge was given up to Axon, and, to my aston- 

named Axon> ishmeut, it has been arzued that, because he made an agree- 

who made an • i. i_ o ' «-» 

agreement ment with the two steam-tugs, there must have been an agree- 

fteame'* hut ™®^* ^^^^ ^°** ^^ ^ every day's practice — perhaps not a 
that fkud af- wise one — that when salvors are put in charge of a vessel, or 
ment Aat My ^^^^ *^®y assert it, they are accustomed to pay auxiliary wd ; 
agreement had and they do it for the very purpose^of allying that they had 
with him.^ ^® charge and control of t^e whole matter. But here it is 

admitted that Axon had the control, and it was a part of his 
duty to make the best bargain he could for the owners. The 
Court has to consider what ought to be paid by the owners, or. 
The serrke in 99 cases out of 100, by the underwriters. The value of the 
torioin^*"" property, in the state in which it was found, was 13,400i I 
required skill, am of opinion that it is a very meritorious service, because of 
wM no iSS*of *^® danger to the ship and cargo. There was no risk of life to 
life. the salvors, but there was the exercise of skill, for which the 

Deal boatmen are so well known and celebrated. The service 
Value of the did not last many hours. I am of opinion that the under- 
13,400/; Gout writers ought to be thankful to pay the sum I am now about 
beSd^* A^^'* ^^ *^^^ which is 400/., and they must also pay for the hire of 
hire of the the steamers, 
steamers. Procters for the salvors, Rothery ; for the owners. Toller. 


Thk High THE '* NO." 

Court of 

^""jD^^ Salvage suit in the course of the judgment the Court 
Th c rt ill ^^' LushingtoTi) thus remarked upon one of the affidavits: '* The 
not receiye as affidavit marked A. is not evidence in this case, and I am rather 
affldaTit8^<^^ surprised to see it introduced. It is made by two persons, who 
person!, pro- state themselves to be well skilled in nautical matters, and they 
skuiedinnaa- ^^^ pleased to Condescend to favour the Court with thdr 
tical afbirt, as opinion of the facilities and difficulties of the case. It has been 
upon ao j^cHi^ &^ universal rule not to receive these affidavits ; for were they 

to be received, the inevitable consequence would be this : the 
Court would be inundated with the opinions of nautical men on 
the one side and opposite opinions on the other, to the great 
expense of suitors and great delay in the hearing of the cause, 
and with no benefit whatever. Therefore I disohum paying 
any attention whatever to that affidavit" 
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Salvage suit. The vessel got upon the Mouse Sand, from AdmibIltt. 
which position she was extricated bj means of a steamer, four Dee. 13. 
fishing-smacks, and two watermen, who instituted proceedings. When gmacks^ 

men tre em- 
ployed in a 

Dr. Lushington, in the course of the judgment of the ^^*fj/"^" 
Court, observed : " I entirely agree with the argument that the owners of the 
principal salvor is the steamer, but I disagree with the argu- Jj^JJ^ w7for 
ment that the owners of the smacks had no right to sue ; because remonention 
I take it, that if you employ the masters of the smacks and part ^^^ ^^ ^^' 
of the crews to perform salvage services, of necessity you take wl»en «he scp- 
into your employ the ves9els which brought them, and which dangerous, 
renudn to carry them back. I admit there is a distinction. Judgment 
when you employ a smack in a service which is dangerous to 
herself, and when the probability is, that she may be stove in ; 
but as far as relates to her detention, and the right of the owner 
to be paid for the loss of her time, it is the same thing. The 
services of the smacksmen were short in their duration, but 
without them, it is impossible to predicate that the vessel could 
have been got off the Sand. 


The High 
Court of 

THE » TOIYO."— Motion. Admhuitt. 

TIT* ^^' ^^' 

W HILE this vessel was lying at Malta, in the month of A bottomry 
February, 1853, her master borrowed 900/., for which he gave ^^"[jjjfit 
a bottomry bond. In August she was at Uleaborg, in the ^ aUowabie to 
prosecution of her voyage from Limerick to that port, and thence ^ mclnde'Ske 
to HulL While she was at Uleaborg proceedings were in- !™!^?^^* 
stituted for the recovery of the bond, but the then master, who dwiMg the eame 
had succeeded the master who gave the bond at Malta, himself ^<nf09e, hat not 

° J m a subeequent 

reqmnng money for wages, necessaries, &c., borrowed an ad- one. 
ditional sum of 226/. Os. 9d., and gave a new bond for the two 
sums together, with interest at 6 per cent. ; the holders being 
at the same time invested with power to insure the vessel and 
freight on account of the owners, and at their expense. 

Dr. AddamSf on a previous day, moved the Court to pro- 
noiuce for the validity of the bond, when the Court desired to 
give the question some coiraideration. 

Db LuSHiKaxoN. I have considered this case, and on the J^dgmenu 
assumption of bona Jides on the part of those who advanced 
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their monej. I have had yeij great anxietj to uphold the 
bond ; at the aaine tisoe, it is quite obTiooa that it is mj dut j 
not to extend the jurisdiction which is conferred upon me, and 
not to giye to a bond, which is not properly to be considered a 
bottomrjr bond, that denomination, or that effect. 

On a former occamon I expressed an opinion, to which, upon 
consideration, I intend to adhere, — ^thatif a bottomry bond was 
giren upon the same voyage it would be conristent with the law 
of bottomry to allow that to be paid, and a fresh bond to be 
giTcn to the amount ; but I do not think that these Courts have 
ever gone the length of saying, that where a bottomry bond had 
been given en a previous voyage that could be done. 

There are items, also, in this bond which are not properly the 
subjects of a bottomry bond, and which tend to show that the 
transaction was one of mortgage, and not bottomry. I r^ret to 
say that, having looked at the case carefully, it is not in my 
power to accede to the prayer, and to pronounce for the validity 
of the bond. I have no jurisdiction if it is a mortgage. 

Proctor, Coote. 


turn HioK 
CouET or 

Dee. 14. 

A Teftel, wifh 
tho wiiidfree* 
meetmg fta* 
other close 
hauled on the 
larboerd tftck, 
hftTiDg ;iorl0rf 
her helm A&d 
come into col- 
lision: HeU^ 
to blame ; the 
Elder Brethren 
being of opi- 
nion that the 
captain ga^e 
the order heed- 
lessly, and 
withoat look- 
ing at the po- 
sition of the 
other TCsseL 

Ciroomitances 
of the ease. 


THE « SEA P ARK.** 

1 HE '' Hendrika»* a barque of 678 tons, bound from London 
to Port Philip, and the ^* Sea Park,** a vessel of 835 tons, pro- 
ceeding from Ceylon to London, came into collision off Dun- 
geness, about 12.30 A.1L, on the 13th of September, 1853. 

The respective cases are stated sufficiently in the judgment. 

Dr. Addams and Dr. Tunes appeared for the '' Hendrika ** ; 
Dr. Haggard and Dr. Bayford for the *' Sea Park.^ 

Dr. Lushinoton, addressing the Elder Brethren (a), said, 
Gentlemen, it appears to me the '' Hendrika ^ was bound from 
London to Australia; that on the 13th of September she was 
in the neighbourhood of Dungenees ; the wind, as she repre- 
sents, was S. by W.; she was on the larboard tack, close 
hauled. You, c^ course, are fully aware what would be her 
proper course. 

The night appears to have been clear, although it is repre- 
sented, to a certun extent, as hazy, but vessels could see eadi 
other at a reasonable distance* She says that she saw the *^ Sea 
Park " ported, and ran into ben I apprehend it is intended, on 


(a) Capt. Farquhaiion and Capt Wereb 
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the part of the " Hendrika,'' to attribute the blame to the " Sea . ^^^- . 
Park ^ in one of theae two particalara,— -either that she ought to The 
have kept her course, and done nothing; or, if she ported at "®"^ P^Ba." 
all, she ought to haye done so sooner, so as to have escaped the ^^^^9-^?- 
collision. 

The case of the '' Sea Park ^ is, that she was coming home 
from Ceylon to London, steering E. N. E* towards Dungeness 
to get a pilot ; and she represents that the wind was S. by E., 
so that there is a difference of two points between the state- 
ment on the one side and on the other. I am not aware that 
that makes any difference. She says she saw the ** Hendrika " 
a mile off; that she carried a light on the port cat-head; the 
** Hendrika Z* was seen a point on her lee bow, and that she 
immediately ported. It was said, by Dr. Baj/ford, that when 
the two vessels became visible to each other, they were in one 
and the same direction, but, I apprehend, that is not strictly 
correct. The ** Sea Park" says, that in consequence of having 
so ported her helm, her head was brought to the E. S. E. ; and 
then she alleges that the ** Hendrika ^ suddenly starboarded her 
helm, and brought about the collision. 

It has been observed, and I think with good reason, that it is The protest of 
somewhat smgular this charge should not have been included p^^^^^iffer, 
in the protest : whether there is any importance in it I must ^>p ^er case 
leave to your determination. . '^HendrikL'* 

The questions we shall have to determine are these : First, Question i. 
whether the * Sea Park " was right in porting her hehn at all ? S^^Vlf* 
Secondly, whether, if it was right, she should not have ported in porting? 
sooner? and whether, if there had been a good look-out, she fho^dSenot 
would not have perceived the '^ Hendrika ^ in time to adopt ^^^ ^oi^ ^ 
those measures fitting to be adopted in order to avoid the col- '^'^ 
lision, if possible ? It is manifest that, if the ** Hendrika" star- if the <* Hen- 
boarded her helm, she was to blame; and you wiU take into Sj^SL*^" 
consideration whether there is any evidence to establish the wm clearly to 
hcU It is sworn to by several persons on board the " Sea ^^""•• 
Park," and contradicted in positive terms by those on board the 
" Hendrika." 

Captain Fabquhabson. We are of opinion that the ** Sea Opinum. 
Park" was totdly to blame. The captain, the moment he "SeaPsrk** 
heard that there was a vessel a-head, without looking whether bUune. 
she was right a-head or on her bow, put the helm hard to port. 
Had the '' Hendrika " starboarded her helm, her -sails would 
have come aback, which does not appear to have been the case. 
She would have been rather paying off, and going on the other 
tack, if she had starboarded as soon aa the " Sea Park " states 


188 THE ECCLESIASTICAL AND ADMIRALTT BEPORTS. 


18^3. 


she did. Had the *' Sea Park" kept her course she would have 


Tbv gone clear. The '' Sea Park " was solelj to blame. 
" PAwt-" Thb Coubt pronounced against her. 

Proctors for the " Hendrika," Roihery ; for the « 
DeacoUm 


Thb High 
Court of 

^J!^^^' THE « ROSALIE.** 

Dec, 20. m 

A Teiwl X HIS was a suit for salvage, brought by the commander, offi- 

fire ftSm^n- ^"» *^^ ^^^^ ^^ ^^^ Majesty*s steam- tug " Locust.'' 
taneoof com- The ** Rosalie,** a barque of 230 tons burthen, left Monte Video 
cMj^cMeto bound for Liverpool, on the 20th March, with a cargo of tal- 
anchor, in a low, hides, bones, &&, and was two days afterwards discovered 
eight miles off to be on fire, as supposed, from spontaneous combustion. She 
^ A** ^*^*^' pu* back, and on the 25th March came to anchor seven or eight 
of her muter, miles from Montc Video. The master immediately made an 
the commander application to the consul, and from him obtained an introduc- 

of a govern- *^* , 

mentiteam-tug tion to Lieutenant Day, the commander of the *' Locust.'* It 
jiBsStanoe^and ^PP^rs that Lieutenant Day at first declined proceeding to the 
towed her to barque without a pilot, ab he considered the navigation too 
the en^iu^ of difficult for him to undertake upon his own responsibility ; but 
which, how- be afterwards assented, went to her asnstance, and took her in 
▼eneU tow with the intention of putting her on shore at the fort of 

groonded on g^n Jos^, but unfortunately both vessels grounded on the rocks 
was got off bj at the enti'ance of the harbour. A Brazilian steamer came to 
other assitt- ^y^^*^ assistance, and after some hours succeeded in eettinirthem 

ance, and wai , , ° ^^ 

then unladen off. The crew of the ** Locust,** consisting of fifty-five men, 
Se rteMD^tuef including the officers, then assisted in extinguishing the fire and 
The serrioe in removing the cargo, a service which they represented to be, 
a^nTtwenty ^^ ^^® nature of ^e materials, of the most difficult and re- 
days. De* pulsive character. They were occupied at various times for 
thiirby the about twenty days between the 25th of March and the 30th of 
^ediessness of April. The value of the property saved was about 8800i, 
the Tessel exclusive of some specie which had been removed, and could 
groonded and ^ot be identified. 

suffered more 

harm than No tender being made, the action was brought against the 

d^raood^wJ? owners, who defended it chiefly on the ground that whatever jser- 
snstained. On yice may have been rendered, the parties proceeding had for- 
ssool the^ feited their title to remuneration, inasmuch as they had heed- 
Court awarded lessly drawn the barque upon the rocks, whereby she had 

sustained damage to the amount of 500^ 

Dr. Addams and Dr. Bayford appeared for the salvors; Dr. 

Haggard and Dr. Tioiss for the owners. 
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De, Lushington. Tffis is a demand made by Lieutenant , ^^^' , 
Day, on behalf of himself^ the officers^ and crew of her. Ma- Thb 
jeaty'a vessel, the ** Locust," consisting altogether of fifty-five " ^^^^^^ 
persons, against this ship, the " Rosalie,'' for salvage reward for ■'<^9«<» 
services alleged by him to have been rendered to her. Before I it is ad^an- 
advert to the particular facts and circumstances of this case, I tageous to the 
will observe that I do certainly rejoice the ancient law and marine that 
practice of this Court has not been altered. Whatever may be ^^ J^^^a 
the merits or demerits in this particular instance, I think that, be allowed to 
continuing to allow her Majesty's officers and those under their ^^^^^ 
command, to obtain a reward where they do render beneficial services. 
services, frequently at great risk and peril, and sometimes where 
the commander incurs great responsibility, is not merely an act 
of justice, but most advantageous to the mercantile marine of 
this country. Say what you will, so long as human motives 
operate on conduct, unless you give a reward, you must take 
away all incitement to service. It is all very well to talk of the 
abstract question of fulfilling duty and obeying commands ; and 
I have no doubt that, so long as men can execute the duty and 
perform the commands entrasted to them, they will do so ; but 
in cases of doubt and difficulty, and where great and extraor- 
dinary exertions have to be made, reward according to human 
exertions is the only great stimulus to their performance. 

The parties promoting this suit are Lieutenant Day, and No claim can 
those on board the *' Locust." Of course he could make no the^irices of 
claim for the service of the steamer herself — she is the pro- » ▼•f*^ ^^ 
perty of the Gbvemment ; and though he would be responsible Government 
for any damage which improperly occurred, he would be answer- 
able for nothing else. It is impossible for him to advance any 
demand at all like that of the owners of steam or other vessels 
who have risked their property in order to render assistance to 
others. I cannot take into account the specie that was on board 
the vessel, and which had been removed. 

I will conunence my observations first, from the '* Locust" Facts of the 
going out for the purpose of rendering assistance. It was in 
consequence of a letter which was produced to Lieutenant Day, 
coming from the British consul. That letter stated that the 
*' Bosalie " was on fire, and was becalmed. On that represen- 
tation. Lieutenant Day was justified in acting without reference 
to the other circumstances of the case. This vessel left Monte 
Video on the 20th March, and when about 250 miles from land, 
the fire broke out, and every endeavour made to extinguish it 
fiuled. Preparations were made to leave the ship in case of 
absolute necessity. The course of the vessel was changed, and 
fortunately, the wind became favourable, which enabled her to 


case. 
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. ^^^^' . reach the land in a shorter time than she otherwise would have 
Tbk done. Captain Ma j, finding the situation in which the ship was 
•* RoBAha.*' placed, took the wisest step he could adopt ; namely, to proceed 
moment ^^ Monte Video with the greatest posuble expedition, for the 
purpose of obtaining assistance ; that being the readiest means 
to bring her into a state of safety, to get the fire extinguished, 
and the cargo, so far was necessary, unladen. On the afternoon 
of the 26th March, Lieutenant Day lent a favourable ear to the 
representation made by Captfun May, and in the letter of the 
consul ; he was ready to render assistance, but he felt one diffi- 
culty, namely, he did not know the navigation of the river 
sufficiently to enable him to do so, and be was satisfied there 
would be great difficulty in obtaining a pilot, because it was a 
festal day. He says he was reluctant to go without a pilot, 
and I believe that for two reasons; first, he states to the ad- 
miral that its being a festal day was the reason why he ventured 
without one ; and, secondly, I believe that officers in her Ma- 
jesty's service are so afraid of the responsibility imposed upon 
them, and to which they may be exposed, that they are always 
anxious to take a pilot whenever they can. However, there 
The vessel wu was no time to be lost ; the exigency was great We must 
2^^^ recollect that, when the ship was on fire, no man could calculate 

whether it would continue in a smothered state, or whether it 

would break out, and compel the persons on board to quit for 

the protection of their lives. 

Charge against Now commences the first charge against Lieutenant Day. 

Day butted. ^* " »worn by Captain May, that he made an offer of a pilot to 

be put on board the steamer, to which the answer of Lieu- 
tenant Day was, that he was in charge of the barque and he 
wanted no pilot. This is denied on the part of Lieutenant 
Day. Am I to believe all that Captain May has sworn ? I 
should be inclined to give him infinitely greater credit, if it had 
not been for the mode in which he has expressed himself 
Sometimes the throughout this affidavit. When I find a person swearing as 
very strength he has done, not contenting himself with the contradiction of 
renders the the parties, but imputing to others that they have been guilty 
Court less ere- ^ ^jj^ grossest perjury, and using the expression, over and over 
contents. again, of " pure invention," I must entirely agree with the 

ancient expression of Lord Stawell^ '' The very strength of the 
affidavit renders me less credulous of its contents." I cannot 
take the ipw dixit of Captain May, that such a proposition was 
made, nor am I prepared to say, if it had, what would have 
been the consequence of accepting it, or whether there was 
I/teatenant blame in refusing it. It appears to me that the proper place 
S^ttJd^glSe* for the pilot is, where he is to navigate, and that it was not the 
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proper place to go on board the steamer. They then proceed ^_^^8- 

towards the port of Monte Video, and it doea not appear to me xhe 

that the slightest objection was taken by any person on board " ^<«ai.ie.." 

the " Rosalie " to the course steered by Lieutenant Day, I ^"^"^^ 

cannot but think that, if there had been any glaringly wrong Monte Video, 

course pursued, it would have been natural for those on board 

the *' Rosalie," particularly the pilot, to give some warning; 

but I do not rely on that circumstance. I now come to the fact ind wm not 

that both these vessels got aground ; and, first, with respect to £^^^^J[^i 

the place itself; secondly, the degree of blame, if any, attaching ignorance of 

to it; and, thirdly, the consequence. I cannot think it was a gj^ting ^^^ 

place of that safety which it is represented to be by Lieutenant sgroond; 

Day, and those who were with him ; and for this reason : I find 

Admiral Henderson represents it to be a place of considerable 

danger, and I am bound to give him credit ; first, because he 

18 best acquainted with the locality ; and, secondly, because he 

is disinterested. The barque remains aground for some time — 

no matter whether it is fourteen or sixteen hours. Does any 

blame attach to Lieutenant Day on that account? It is repre* 

sented as having been a heedless act. Heedlessness must mean 

a want of care — a disregard to the circumstances of the case, so 

as not to have exercised sufficient caution when he could so have 

done. Kow, I do not attribute to Lieutenant Day that there 

was anything heedless in his conduct, but I do apprehend that 

there was on his part a want of adequate knowledge of the 

entrance to the harbour ; and, to a certain extent, he must be 

pecuniarily responsible for this matter, because it diminishes the 

success of the service he was performing. Accidentally coming whereby hU 

on shore exposed the vessel and cargo to some risk. However **'^^^^*" 

good his intentions — however laudable his wishes, he certainly efficient than 

failed in the performance of that service which might have been ^ ""^^L 

performed with greater celerity had he been possessed of greater been. 

knowledge, or had he resorted to other assistance. 

I next look to see how the vessel was rescued from her situa- The barqae ii 
tion, and here I think neither account is consistent with the by*the*i^^^ 
truth* Indeed, in nearly every case, it almost uniformly hap* siitancc of 
pens that the truth lies between the two statements. On the BSTj^imd ' 
one hand, it is said that this was done exclusively by the aid ?^^\7 ^. 
recdved from a Brazilian steamer and from French and mer- ^'^^^^ " 
chant vessels, without any reference to the ''Locust"; on the 
other hand, it was said that it was done under the direction of 
Lieutenant Day ; and he, in fact, was not only the principal 
aotor, but he was the principal director of all that occurred. The 
truth lies between the two. I think some assistance was ren* 
dered by Lieutenant Day, but I think (he greater part of the 
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The nature of 
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performed. 


exertions made to get her off are to be attributed to other aasist- 
ance. However^ the vessel is eventually got off, and conducted 
into the harbour, where her cargo is unladen. 

And now has arisen, by the ingenuity of counsel, what I cer- 
tainly did not expect to find on the present occasion, — a new 
point of law. It is said that this was not continued assistance, 
but assistance rendered on shore, over which the Admiralty 
Court IS not to exercise any control in the nature of salvage 
service. But the first question which I should naturally put to 
myself is, — if this be so, if I am to acknowledge myself bound 
hand and foot, and totally helpless to do justice on the present 
occasion, who is to do it? 

If I were in difficulty I should adopt the Common Law prin- 
ciple, and not throw off the jurisdiction, unless there was another 
to take cognizance of the case. But I am in no difficulty. I 
am of opinion that it was a continuous service, and, moreover, 
a salvage service. I think it was continuous for this reason : 
it was not broken off upon the vessel being aground for a certain 
period, because Lieut. Day still continued doing something ; the 
vessel was in his charge, and he was responsible for every act 
done. I think it would be injurious to the course of justice, in 
these cases, if I were ever astute in severing services at sea and 
on land. When a vessel has been driven on shore, and part of 
the services were performed when the waves beat over her, and 
part when she was lying dry, it has been said that the latter 
was a land service, and the Court of Admiralty had nothing to 
do with it ; but Lord Stawett would not submit to it : he said it 
was part of a whole. 

With regard to the nature of the service performed, and the 
extinguishing of the fire, so far as the use of the pumps belong* 
ing to the '^ Locust," and instruments, is concerned. Lieutenant 
Day can demand nothing ; but, so far as the labour of himself 
and his men extends, he is fully entitled to be compensated 
according to the degree of labour and of skill, if skill was used. 

I next come to the unlading of the cai^o; and here I think 
that very great hardships were endured by the persons who 
composed the crew of the ** Locust." I think they did per- 
severe, at the risk of their health and almost of their lives, to 
perform a service which — though I may be told that persons 
might have been hired at Monte Video to perform — I believe 
never would have been done with the expedition of British 
sailors. I think I am bound in law, as well as in justice, to re^ 
ward them for the sufferings they underwent, and the damage 
they sustained in the loss of their clothes. 

In estimating the salvage, I am bound to bear in mind that. 
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when the barque was first taken in tow, she was in great peril. 
With regard to the extent of damage which occurred in con- 
sequence of the vessel taking the ground, I am of opinion that 
it is impossible, with the materials before me, to ascertain it 
with anything like accuracy. I think she touched the ground 
on the middle, and that a certain quantity of the keel received 
injuzy. I take that into consideration in the amount of salvage 
to be awarded* Considering what will be a just and proper 
reward according to all the circumstances, and knowing that 
quantum is a matter respecting which people wUl entertain dif- 
ferent opinions, I ihink I shall not give too much when I allot 
the sum of 750L 

Proctors for the salvors, Rothery; for the owners, J^. Clark" 
son, who asserted an appeaL 
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WEATHERLEY agaimt WEATHERLEY. 
On admission of the ItbeL 

1 HIS was a suit for divorce by reason of adultery brought by 
the wife against the husband, a pauper. 

The marriage took place on the 6th of March, 1853. 

The libel on behalf of the wife pleaded in the 

4th article. That some time in or about October, 1852, 
Charles Weatherley, the husband, took into his service^ as shop- 
woman, to assist him in his business of confectioner, a female 
named Elizabeth Eastey, with whom he soon afterwards com- 
menced, and thenceforward up to the period of the date 
of the libel, continued to carry on an illicit intercourse; 
Aat during such period great personal familiarities were fre- 
quently observed to pass between them in his said house ; that 
he was in the constant habit of kissing her, of placing his arms 
around her neck and waist, and of causing or allowing her to 
sit upon his knee, and take indecent liberties with his person ; 
thai they were in the habit, during the day, of passing much 
time together upstairs in her bedroom, and of sitting together 
to a late hour at night ; and that at such times they had the 
repeated carnal use and knowledge of each other's bodies. 

5th article. TTiat upon an occasion happening towards the 
end of January, 1853, the said E. E., at a late hour of the 
night, ran upstairs into her bedroom, in which H. M. (a female 
in the service of the said C. W.) was then in bed, and was im- 
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mediately followed by C W., who placed his arms aroand her 
neck or waist ; whereupon she remarked, that if he would not 
leave the room she should undress and go to bed ; to which 
C. W. replied, '^ It would not be the first time I have seen jou 
undressed ;" and then left the room. 

6th article. That on a day early in February, 1853, soon 
after the s^d H. M. had quitted the said bedroom in the morn- 
ing, C. W. proceeded Ihere, and lay for sonu) time in one and 
the same bed with the said E. E., who was lying undressed 
therein, and had the carnal use and knowledge of her body. 

7th article. That upon a Tuesday afternoon, about three 
weeks before the marriage of the parties in the cause, the siud 
C. W., haying directed the said H. M., who was at the time 
engaged in washing, to take charge of the shop, proceeded 
up stiurs, in company with E. E., to her bedroom, and then and 
there lay with her for a considerable time on the bed, and 
had, &C. 

8th article. That very shortly after the marriage of the parties 
in this cause C. W. evinced great coldness and indifference to- 
wards his wife; and, on several occasions during the second 
week, while they were in lodgings at Peckham, omitted to 
return to her at night ; and passed such nights at hb own house, 
in Bolingbroke Bow, Walworth Boad, where the said E. E. was 
still residing. 

In other articles various acts of adultery were charged. The 
admission of the libel was opposed. 

Dr. Da$ent (counsel assigned) appeared in opposition to the 
libel ; Dr. 22. PhilHmare in support of it. 

Db. Lushington. The circumstances of this case are these : 
— This is a suit for divorce, brought by the wife against the 
husband : the marriage took place in March, 1853. A libel is 
given in on behalf of the wife ; in which she pleads a criminal 
connection with a person named Elizabeth Eastey, both before 
and after the marriage. 

[The Court having stated the substance of the 4th, 5th, 6th, 
7th, and 8th articles, then proceeded : — ] 

The objection has been, very properly, taken to the pleading 
incontinence previous to the marriage. Ko doubt, as a general 
rule, it is not competent to the husband or the wife to plead 
illicit intercourse prior to the marriage ; because the doctrine 
universally maintained is, that marriage operates as an oblivion 
of all that has passed, and as oblivion of all that can possibly have 
occurred. 

This is the rule ; and it is set forth in a case quoted at the 
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strictness. I had occasion to refer to it, also, in the case of Weatheblbt 
lA^d and Lady Grave: {b) We^^SSIS^. 

But the question which I have now to decide is, whether the jud^mmiU 
special facts of this case do not make it an exception to the rule. There may be 
The first fact to be noticed is, that the woman, with whom ^^l^^^^ ^ 
connection is pleaded before marriage, is continued in the service particalarljr 
of the husband after marriage. The next fact is, that the ^n^with whom 
adultery is charged to have taken place with this very same antc-nnptiil 

T !•■•• t i* connection is 

person. It appears to me that this circumstance does form a charged is con- 
necessary exception to the rule, and one which I am bound to ^«?d >» the 

service of the 

engraft upon it, and for a very obvious reason ; because circum- hosband after 
stances, which may be proved subsequently to the marriage, Sjnoreover^* 
will have a very different complexion, whether they are taken thepersonirith 
standing alone, without reference to preceding circumstances, barged wfth 
or whether they are taken in conjunction with antecedent committing 
criminal connection itself. If I were to confine the wife in this ^ ^^^' 
case to pleading the adultery simply after the marriage, it might ^^^^ dream- 
appear, in the evidence, that this was a woman in the employ- stances eiaci- 
ment of the husband, the party proceeded against, and on fre- qaent acts, 
quent occasions he necessarily would have to meet her in various 
parts of the house in discharge of her usual vocation ; and many 
circumstances might occur which, if no explanation was given of 
them, might be construed to be circumstances imputing no guilt 
at all ; but which, if taken in connection with former intimacy, 
and all that occurred on that occasion, would necessarily bear 
another and a very different construction. 

It would follow, therefore, that acts, themselves of a doubtful and thereby 
character, might, according to other facts and other circum- ^ofadoubtAil 
stances, bear a different construction and a different interpre- character as- 
tation, if there was a connection before the marriage. The very differenrcom* 
fact, for instance, of the husband continuing this woman in his pl«xion« 
service, would put a very different complexion on the case from 
what it would if she had simply lived with him at their mar- 
riage, and after the marriage had continued to be in his service. 
It appears to me, therefore, that it would be contrary to all 

(a) 1 Add. 3. in which case Sir should set up a case of desertion by 

John Nicholl seems to recognise the the husband without any provooa- 

distinction made in the present case, tion on her part, her ante-nuptial 

He sars, ** The objections to the misconduct might be fairly pleaded 

admission of this libel are confined in his justification ; and that possibly 

to the 4th article, which pleads the it might be fairly pleaded too by the 

incontinence of the wife with two husband, responsivel^ to the wife's 

persons, neither of wham is an alleged libel in a suit for restitution of con- 

adulterer in the caute^ prior to the jugal rights.** 
celebration of the marriage.** And (6) 3 Curt 238. 

he further suggests that " if the wife 
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^_^^_^ proceedings of justioe to ezdade the wife from the benefit of 
Wbatheblet the exception* But there is a case where this occurred which 
Wka^bblet ^^^P^®^ ^h® attention of the Court for a considerable time, and 
Judgment ' ^^ which, I think, with great wisdom, the objection was not 
taken. I allude to the case of SimmanM t. Simmons : it was 
expressly pleaded there, in the additional articles, that Mr. 
Simmons had had criminal connection with Lucy Peacock before 
the marriage; that he had had a child by her; that after the 
marriage he had corresponded with her father, and supplied him 
with money to pay for the child, and also visited her at her 
father's house, and met her by appointment at other places; 
and then the article went on to allege adultery. 

Dr. AddanU. I was counsel in that case, and I did not take 
the objection. 

Db. Lushington. Certainly not; but what would have 
been the position if the Court had excluded it ? It was simply 
a question of whether he committed adultery with Lucy Pea* 
cock, and we should have had nothing to decide the case, but 
that this man saw this woman at her mother's house on certain 
occasions, and whether there was the least chance of a criminal 
communication between them would have been left in the dark. 
It appears to me that where the adultery is pleaded to have 
taken place with the same person with whom there was a 
criminal connection antecedently, and where marriage took place 
subsequently, it forms an exception to the general rule ; and I 
shall, therefore, admit the libel as it stands. 

Proctors for the wife, Currey; for the husband (assigned by 
the Court), Loveday. 
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CHESNUTT ogainMt CHESNUTT. 

1 HIS was a suit for restitution of conjugal rights, brought by 
the Bey. Gilbert Chesnutt against his wife, Elizabeth Chea- 
nutt. She pleaded cruelty and adultery, in bar. The case 
was argued in 1849, but the Court purposely delayed giving 
judgment in the hope that it might never be called upon to do 
so. Both parties appeared in formd pauperis^ but Mrs. Ches- 
nutt, as it was understood, having lately come into the possesdon 
of 5000/., under the will of her father, the Court was called 
upon to deliver judgment. 

Db* Lushington. This is a suit for the restitution of con- 
jugal rights, brought by the Bev. Gilbert Chesnutt against his 
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Wife, Elizabetli Cheanutt. The libel is in the usual form, and ■ 

alleges a marriage between the parties on the 4th December, CHEmoTT 
1832. It appears from the allegation of faculties, and the Cnmrr. 
answers thereto, that Mr. Chesnutt received with his wife a Jwigmau. 
considerable fortune, but from causes which are not stated, eommimica- 
and into which it is not necessary to inquire, he took the neons disoMer 
benefit of the Insolvent Act, in November, 1847. The parties A«W to be an 
separated on the 25th March, 1848, and since that time Mrs. ^^tj^Soogh 
Chesnutt has been maintained by her father. °<i V '"^^ 

A -i , , • sufficient to 

A very long period of time has elapsed since the case was found a sen- 
heard, and I certainly entertwned hopes that the Court might ^^^'^^ 
not be called upon to deliver any judgment. Whatever mo- 
tives might have led to the institution of the suit, I certainly 
did think that there were circumstances developed in its pro* 
gress, which might induce both parties to avoid further pub- 
licity. What those circumstances are, will appear presently. 
However, I have lately been called upon to deliver judgment, 
and it, of course, becomes my duty to do so, and I have tsiken 
this the first opportunity which presented itself since the wish 
of one of the parties was intimated to me. 

Mrs. Chesnutt reuses to return to cohabitation, and, as a The allegatioa 
bar to the prayer of her husband, has given in an allegation fy^^l^^^ 
charging him with cruelty and adultery. There has been no never to have 
responsive plea^ the case, therefore, rests upon the evidence Theeridence 
produced by Mrs. Chesnutt only, and I must say that the " •^^JSJto* 
allegation ought not to have been admitted in the shape in andmnohofit 
which it now appears, and that evidence has been taken upon *• "Admissible. 
it which cannot be received. 

At the time of the marriage in 1832, Mr. Chesnutt was a 
clergyman of the Church of England, and was curate of St. 
Peter's Church, Walworth. Shortly afterwards he became 
minister of Trinity Church, Newington, and for fourteen years 
he so remained, residing at one or two places in the neigh- 
bourhood. There was issue of the marriage five or six children ; 
four living at the conmiencement of this suit, three sons and 
one daughter. 

The evidence affords very little, indeed, I may say no in- 
formation as to the terms on which these parties lived till 
sliortly before the separation. No relations, who associated 
with them, are produced, no friends, and only one servant. 
The Court is deprived, in this case, of the advantage it some- 
times possesses of tracing the course of connubial cohabitation, 
and so forming a more accurate judgment upon the evidence as 

to particular facts. The materials before me are both scanty 
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and uDsatiBfaetory ; I must, however, form the best condusioa 
in my power from an examination of the allegation and evi-* 
dence. 

The 3rd article of the allegation pleads thcU, from five years 
after the marriage, Mr. Chesnutt treated his wife with harsh- 
ness and cruelty, and particularly during the last two or three 
years, whilst resident in Church Terrace, Waterloo Soad ; that 
he used obscene and blasphemous language, was constantly 
intoxicated, and thereby occasioned his wife great mental suf- 
fering and bodily ill health. 

Here I must pause and express my doubt whether, if this 
article should be proved as laid, the case so stated, according to 
the legal interpretation of it, would amount to cruelty, upon 
proof of which the Court could decree a separation. Here 
is no charge either of bodily violence inflicted, or of threats of 
personal ill treatment. However disgusting the use of the 
language charged, if proved, may be — however degrading habits 
of intoxication — however annoying to a wife, especially the 
wife of a gentleman and a clergyman, — these facts, standing 
alone, do not constitute legal cruelty. If it be said that the 
consequences to the wife are mental suffering and bodily ill 
health, I do not think that the case would be carried further. 
The same might be said of other vices ; of gaming, for instance ; 
of gross extravagance, to the ruin of a wife and family ; — all 
these might occasion great mental suffering, and, consequent 
thereon, bodily ill health to the wife ; but they do not con- 
stitute legal cruelty. Such consequences, to be the subject of 
legal redress, must emanate from bodily ill treatment, or threats 
of the same. Such I apprehend to be the clear line of dis- 
^tinction drawn by all the authorities. 

This, however, it may be said, is merely an introductory 
article, and that may be true or partly so, but it differs from 
the usual article of this description, and it behoves me to notice 
it, not only on account of this cause, but lest it should be 
drawn into a precedent ; for I should, perhaps, here observe, 
that the admission of this allegation was not opposed. 

The next consideration is the proof, and I must say that it 
wholly fails, fails as to any important fact (for I lay out of con- 
sideration, for the present, the evidence of the children). Mr. 
Saltiel, Mrs. Wright, and Mr. Toussiant have been examined 
to prove this article. Mr. Wright deposes to intoxication, and 
negatives obscene language ; so docs Mr. Toussiant ; on this 
article Mr. Saltiel proves nothing. 

The 4th article is partly a repetition of the 3rd, but in the 
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concluding part, after anting intoxication and late hours, it 
charges acts of violence, at times not specified. 

There is ample evidence to establish the averment that 
Mr. C. constantly indulged in habits of gross intoxication, es- 
pecially the evidence of Mr. Darvill, a medical gentleman, who 
attended the family for several years, and up to the year 1845 ; 
but there is no evidence at all as to any personal violence being 
inflicted or threatened. 

Mr. Darvill's evidence, however, is important; he describes 
the consequences produced upon Mrs. C. by the differences 
between her and her husband. He describes the excitement, 
occasioned by the differences between Mr. and Mrs. C, to be ' 
an excitement almost bordering on insanity ; but he does not 
know what those differences were, nor what was the treatment 
Mrs. C. experienced ; besides, I must remember what the na- 
tural temperament of Mrs. C. was, as proved by her brother. 
He represents her, on the oth interrogatory, to be a person of 
a very excitable disposition ; so much so, that any trivial an- 
noyance will put her, sometimes, in a very violent rage. 

I can never deem this evidence ph)of of cruelty. First, 
because mental anxiety, excitement, bodily illness, though oc- 
casioned to the wife by the conduct of the husband, does not 
constitute cruelty, except such conduct was accompanied with 
violence, or threats of violence ; secondly, because there is not 
only no evidence here to charge Mr. C. with cruelty, but not 
enough to say who was to blame. 

Upon the fifth article, there is really no evidence whatever, 
save that of the children. Mr. Saltiel, Mr. Toussiant, and Ann 
Wright were examined on it, but they wholly fail to prove the 
contents of that article, viz., cursing and swearing before 
Mrs. C. and ridiculing religion. The evidence of the children 
I reserve. 

The 6th article pleads that Mr. C. uttered threats in 1846, 
1847, and 1848, that he would ruin his wife, and that on several 
occasions such threats were accompanied with blows. Mr. Sal- 
tiel is the first witness, but he can hardly be said to depose 
upon this article at all. The time he speaks to is after the sepa- 
ration, and the declarations in the absence of the wife ; he says 
Mr. C. threatened that he would be the ruin of his wife and 
children, but he does not recollect his threatening any personal 
violence. Mr. Toussiant speaks to a similar declaration at a 
similar time. 

I need not say how entirely this evidence falls short of the 

article, or of proof of a substantive act of cruelty. I do not 
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say that it is wholly without weight, it may have some opera- 
tion in connection with other facts. 

The 7th article chaiges an act of violence in November, 1847. 
Of this there is no evidence save from the children. 

The 8th article charges that, in October, 1847, Mr. ChesnntI 
took lodgings for himself and two sons, at a house of ill fame 
in Allen Street, Hercules Buildings, and remained for three 
months. There is no averment that he resorted thither for 
adulterous purposes. In considering the evidence on this article^ 
I think it necessary to observe that Mr. SaltiePs' evidence is 
founded entirely upon certain declarations, which he deposes 
were made by Mr. and Mrs. Chesnutt. Of his own knowledge 
he knows nothing whatever. What Mrs. C. said is not evi- 
dence, but what Mr. C. said is evidence ; but I regret to say that 
nothing of this kind is pleaded. The whole of the admissible 
evidence consists of declarations from Mr. Chesnutt, not one 
word of which is pleaded. I very much regret to see a case so 
conducted as this has been ; it is, at least, doubtful whether all 
this evidence is not extra articulate, and even if it were other- 
wise, the opposing party has been unduly deprived of all oppor- 
tunity of interrogating the witness. 

But what does the evidence come to ? Kot that the house was 
a house of ill fame, in the sense in which that expression is com- 
monly understood, but that, from Mr. Cbesnutt*s declaration, that 
his groom had had improper intercourse with the landlady, the 
inference is to be drawn. I must say that such a declaratioiiy 
if true, though it might seriously affect the character of the 
landlady, will not justify such a conclusion. What is the further 
evidence ? Sutton, the policeman, knows nothing of the matter. 
Underwood, another policeman, the same. The article is got 
up at random, and the witnesses examined at random. 

Upon the 9th article, there is no proof whatever except the 
evidence of one of the children. 

The 10th article will require more particular attention. It 
charges that, during the years 1847 and 1848, Mr. C. asso- 
ciated with men and women in the lowest grades ; that he con- 
versed familiarly with women of the town, in the public streets 
and elsewhere, became infected with the itch, and wilfully com** 
municated that disease to his wife. 

Assuming that this article was proved, the first inqmry must 
necessarily be, what effect it would have in law. I am not 
aware that any such question has ever been discussed; the 
communication of the venereal disease is another and a very 
different question; the communication of such disease, in 
almost every possible case, imports adultery, and the bare ecHn- 
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mimicatioii^ without reference to the knowledge of the husband, ..^^^^- . 
or^ rather^ perhaps, on the presumption of knowledge, has been Cheshutt 
held to be legal cruelty. But the disease here mentioned is q^^!!^ 
distinguished from the venereal disease in many respects. It judgment, 
may be contracted without any fault of the party who becomes 
subject to it, even without low associations of any kind. It 
may be communicated without previous knowledge that it was 
likely to exist. 

I mark these distinctions, but at the same time, though I know 
of no authority to uphold the position, I am strongly inclined 
to hold that, if a husband in Mr. C.*6 position in life especially, 
knowingly and toilfully communicated to his wife such disease, 
it would be an act of legal cruelty. 

I will now consider the proof. There are two witnesses ex- The eyidence 
amined on ^is article, Mr. Saltiel, and Crump, a butcher. ^^^^^ 
Crump does not depose to the substance of this article ; he what from the 
speaks to a transaction at Oravesend, not pleaded in the article ^ ^ 
at all. The proof depends upon the evidence of Mr. Saltiel 
alone ; — I mean so far as relates to the disease and the com- 
munication thereof to Mrs. Chesnutt. As for Mr. Chesnutt's 
habits of intoxication and resort to low company, there is other 
evidence. 

Mr. Saltiel represents himself to be a surgeon; he became 
acquainted with the parties in 1847 ; he represents himself to 
have been a Jewish Babbi at one time, but I know no reason 
why he should be discredited, unless his evidence be contra- 
dicted, or something appear in the statement he makes which 
should justly entitle the Court to doubt his veracity. 

His evidence, upon this article, is as follows : ** Very early 
in the year 1848 (but I am guessing at the date, I cannot rely 
upon my memory as to matters of time), it was most probably 
in February, 1848, as pleaded, the said Mr. Chesnutt came to 
me, at my house, and complained of a violent itching and erup- 
tion on the surface of the skin. I told him at the time that 
my impression was that it was the venereal itch, having, in my 
own mind, no doubt but that that was the disease which he had 
contracted. He said, 'Good God, you don't say sol' I an- 
swered that I considered that it was such. He then asked me 
if it was contagious, which I answered affirmatively. I dis- 
tinctly cautioned him against giving it to any other person, and 
he perfectly understood me, for I have seen him avoid shaking 
hands with people for fear of infecting them. I told him to 
avoid his wife's bed, and to avoid contact with the children. 
However, I was applied to by the said Mrs. Chesnutt, his wife, 
very soon indeed afterwards, and found her infected with the 
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said venereal itch. I attended her for a short time, and until 
she was enred of the same. She received it in a milder form, 
but she 8u£fered much uneasiness." 

If I am to believe this witness, this article is most clearly 
proved. He swears that Mr. C. had the disease; that he warned 
him that it was contagious, and that he ought to avoid his wife's 
bed ; that very soon afterwards she was affected by the same 
disease. 

The case, however, does not run quite so smoothly as I have 
now described it ; for Mr. Saltiel's evidence goes to prove the 
existence of a disease not pleaded ; viz., the venereal itch, a 
disease of which I never before heard. Of that disease 'Mr. C. 
cannot be convicted, because it was not pleaded ; but I do not 
think that this essentially alters the case; for the charge in 
substance is, that Mr. C. had a contagious disorder of a cuta- 
neous nature, and that he knowingly and wilfully communi- 
cated it to his wife, and I think that such charge cannot be 
rebutted by the circumstance of its being of a peculiar cha- 
racter, though from the absence of such charge in the pleading, 
it cannot be held to be of so aggravated a character. 

I hold this to be an act of cruelty, but whether suflkient 
whereon to found a sentence must be considered presently ; I 
must bear in mind that the gravamen of this charge is proved 
by one witness only. 

The 11th article charges gross acts of cruelty alleged to have 
been committed on the 25th of March, 1848, the day on which 
the furniture in the hous6 in Church Terrace was seized for rent. 

All this is pleaded to have occurred in the presence of Mr. 
Saltiel ; it turns out, however, that he saw but a very small 
part of the acts pleaded. When Mr. Saltiel arrived, Mrs. C« 
was standing at the door outside the house ; Mr. C. declared 
that she should not come in, using gross expressions of abuse; 
but the witness says, such expressions were not used in her 
presence ; he was in a most violent rage. Mr. Saltiel, finding 
remonstrance vain, induced Mrs. Chesnutt to leave and come 
to his house. 

Barnabas Jarvis, who was in the employ of Mr. Newton, a 
carman, went on this 25th of March, to the house in Church 
Terrace, to remove the furniture^ and he speaks to an earlier 
part of this occurrence. He saw Mr. C. pushing his wife along 
the passage ; she resisted, but he pushed her out, saying, '* Get 
along, get out I" He did not appear to use very great force; 
he got her to the door, and then slammed the door upon her. 
She complained of his having turned her out ; he went to fetch 
Mr. Saltiel to attend Mrs. Chesnutt. 
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On the 13th interrogatory^ he says, " Mrs. C's conduct was , ^^^' , 
not violent or provoking. Mr. Chesnutt's conduct was not to Chbsnutt 

my knowledge more violent than was necessary to rid himself ^ o^ainst 
* ^ ^ ^ * Chesnutt. 

from the annoyance of his wife ; he put her out of the door j^idamenL 
roughly ; I do not think he used more force than was abso* 
lutely necessary to turn her out." 

Poulter, a carman^^ also present, conlBnns this evidence ; in- 
deed, he deposes in stronger terms, but he admits he had for- 
gotten nearly all about it. 

The evidence to which I have now referred leaves a large 
part of this article wholly unproved. There is no evidence as 
to striking, nor to the crushing of the foot as pleaded ; but Mr. 
Saltiel was the very person to speak to the latter — yea or nay 
— and his evidence ought to have been taken to that effect. At 
the same time there is proof, and satisfactory proof, too, of gross 
ill usage, — of personal violence, though not in the shape of 
blows. What the effect will be on my judgment, I will state 
when I have gone through the remaining facts, and will take a 
view of all the circumstances combined. 

I have now arrived at the 13th article, for I need not further Orou and dU- 
notice the 1 2 th. The 1 3th pleads a transaction which is alleged to ^ brought 
have taken place six months after the separation, and it relates J®™*!^*'*®^ 
to the daughter of the parties in this cause, a child of about the husband 
eight years of age. For obvious reasons I abstain from de- ™?«*^^>»- 
bating the allegations contained in this article. If they be true, gether. 
no language that I could use would adequately characterise such 
disgusting and unnatural conduct ; still, even then, I should 
entertain very great doubt whether such charges could pro* 
perly be introduced into an allegation accusing a husband of 
cruelty to his wife. This is, however, beyond all doubt clear, 
that if the offence stated was perpetrated upon this child, it 
could not be imputed to the husband, unless knowledge thereof 
was brought home to him. True it is, also, that wholly in- 
dependent of the offence itself, the treatment of this child, by 
and with the consent of Mr. Chesnutt, might be grossly in- 
delicate and improper, but I could not say that such treatment, 
however destructive of the wife's happiness, was an act of legal 
cruelty. 

The child herself has been examined on this article. She 
was examined on the 17th of March, 1849, being then only 
eight years of age. It is not very easy to say what degree of 
credit can be given to so young a witness, not produced or ex- 
amined in Court ; for when a witness of such tender years 
gives evidence, the conduct and demeanour is all in all ; it is 
impossible to judge from a written deposition only. But be 
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this as it tdaj, and supposing this evidence to be fullj credible, 
it does not bring home to Mr. Chesnntt a knowledge of the 
offence said to have been committed ; it does not prove on his 
part a guilty acquiescence in the wicked treatment his daughter 
is said to have been subjected ta 

Moreover, it is my duty to be more cautious in this matter 
from the heinousness of the imputation itself; the conduct 
charged is so unnatural, that it ought to be proved by evidence 
fully BuflBcient to establish the fact, and I must add that, con- 
sidering the child's age, only eight years old, she has sworn 
rather too confidently to matters occurring when she was only 


six. 


Connderadonf 
M to the eri- 
dence of the 
young children 
of the parUes 
to thefoit 


It is right to observe that, though the fact of ill treat- 
ment by some one is spoken to by Mr. Saltiel, his evidence 
does not in the least degree tend to show guilty knowledge 
on the part of Mr. Cbesnutt. I must dismiss this part of the 
charge. 

Something still remidns behind, — the fact of abduction, and 
the carrying this child to a house of ill fame. There is no evi- 
dence, save from the child herself, that she ever was carried 
to this house in King Street. I am not satisfied with this 
proof, nor does the evidence convince me that the house was 
properly to be called a house of ill fame ; indeed, had the fact 
been so, it might with the greatest facility have been proved by 
indisputable evidence, as it clearly ought to be. 

With respect to other circumstances deposed to by this child, 
I do not feel justified in relying upon her evidence. I will now 
direct my attention to the evidence of the two brothers ; and 
I must bear in mind that these children are separated from 
the father and under the control of the mother. I have to 
guard, therefore, against an almost unavoidable bias, and also 
against the liability to error incident to witnesses of so early an 
age- 
Frederick Chesnntt was thirteen years of age when ex- 
amined. His evidence amounts to little. He speaks to quar- 
rels ; to intoxication at various times ; to the use of improper 
expressions, but not to violence or the threats of violence. 

Robert John Chesnutt was only eleven when examined. 
His evidence is to the same general effect, save that he speaks 
more specifically to declarations, but not made in the presence 
of Mrs. Chesnutt. On the 7th article, he deposes to an act of 
gross violence, to Mr. Chesnutt striking his wife on the breast 
with his fists ; but when does he fix this occurrence ? Why in the 
latter part of the year 1848, when it could not possibly have 
taken place, for the parties were separated. It is pleaded, too. 
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that this happened in 1847, and that she was seriously in- . ^^^' , 
jured in her back; but there is no evidence of such effect from chxsnutt 
any medical man. It may be that the date is a clerical mistake, c^^^. 
but this can hardly be. It is right to observe that this boy's jwigmmt 
testimony, save as to the date, is confirmed by his sister, and 
that, too, with only such variations as render the evidence more 
probable. 

The evidence of this boy on the 9th article to prove adultery 
is unsupported. Alone it cannot sustun the charge. 

On the 15th article this witness deposes to the transactions of 
March the 26th. He represents that Mr. Chesnutt struck his 
wife a violent blow on the back, turned her out of the house, 
and crushed her foot with the door. That any severe bodily 
hurt was occasioned I cannot believe, because Mr. Saltiel, who 
was sent for on that occasion, has been examined, and he is 
wholly silent as to any bodily mischief at alL 

I have .now gone through seriatim the whole of the charges 
to be found in this allegation, and I have considered and stated 
all the evidence which has been adduced to prove them. I 
must now declare my opinion upon a view of all the circum- 
stances. 

I am of opinion that the 10th article, which charges the Thersialt. 
wilful communication of a cutaneous compbdnt, is proved, and is 
an act of cruelty, but not such an act of cruelty as, if it stood 
alone, would require, or, perhaps, justify the Court in pro- 
nouncing a sentence of separation. 

I am further of opinion that the 11th article is in part 
proved. That is the article which alleges that on the 25th 
of March, the day of separation, Mr. Chesnutt struck his wife, 
and violently and with force turned her out of doors. The 
blow is not proved to my satisfaction, nor that her foot was 
injured, but the forcible ejectment is established by compe- 
tent proof; and I think such conduct falls within the limits 
which high authorities have laid down for the definition of legal 

cruelty. 

It IS, however, but just to Mr. Chesnutt to observe that 

this 25th of March, when his furniture was seized, was neces- 
sarily a day of great excitement, and I acquit him of all de- 
liberate cruelty so far as relates to this transaction. 

But, then, are not the whole circumstances to be taken into 
consideration ? This act of violence was committed when Mr. 
Chesnutt was sober; he is proved to indulge in constant and 
most disgraceful habits of intoxication. If he could not restrain 
himself when sober from acts of violence, can the Court reason- 
ably expect him to do so when under the influence of inebriety ? 
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and ia it not the duty of the Court to guard the wife against all 
reasonable contingencies of similar ill usage ? 

To these considerations I must add that there is abundant 
proof that Mr. Chesnutt does still cherish against his wife feel- 
ings which may naturally lead to acts of violence. There is 
ample evidence of threats that he would be the ruin of his wife 
and children. These may not be threats of personal ill usage, 
but they demonstrate that temper of mind which, coupled witli 
the preceding acts, would naturally lead to the repetition of 
them. 

For all these reasons I pronounce for the separation. 


Tbb EboH 

COUBT OF 
ADimUX.TT. 

In causes of 
oollisioD, a Ter- 
dict obtained 
at Common 
Law cannot be 
pleaded. 
A steam-ship 
held solely to 
blame for not 
haying given 
way to a sail- 
ing-yessel close 
hauled on the 
larboard tack« 
although port- 
ing the helm 
"would not hare 
thrown the 
sailing vessel 
out of com- 
mand. 


THE " CLARENCE." 

1 HIS was a cause of damage by collision, promoted by the 
owner of the brig *' Maria" against the *^ Clarence," a steamer 
belonging to the Oeneral Steam Navigation Company. 

The collision occurred off the coast of Norfolk, between 
10 and 11 o'clock F. M. of the 6th of March, 1853. 

The libel stating the case of the ** Maria" was admitted with- 
out opposition. It pleaded in substance that the look out 
having reported the three lights of a steamer two miles distant, 
and about one point on the starboard bow of the brig which 
was then sailing close hauled on the larboard tack^ a bright 
signal lanthorn, by order of the mate, was shown over the star- 
board bow ; that shortly afterwards the said light of the steamer 
disappeared, whence those on board the " Maria" concluded 
that she intended to pass to starboard of her, but that instead of 
so doing, the said steamer, when four or five points on the star- 
board bow of the said brig, and distant about a quarter of a 
mile, suddenly ported her helm, and notwithstanding she was 
hailed by the '^ Maria," came with unchecked speed right for 
the said brig ; whereupon, in order, if possible, to ease the blow 
which was inevitable, the helm of the brig was ported, but 
before she had barely time in the least to answer it, the steamer 
ran athwart her hawse, &c. &c. 

An allegation on behalf of the " Clarence " was given in, 
which pleaded in substance that a vessel was reported as broad 
upon the steam-ship's starboard bow with a light exhibited (as 
lights had also been by all the sailing craft running down with 
the wind abaft the beam, of which there was a considerable 
number previously met by the said steam-ship), and which vessel 
from its position did not require the steam-ship's course to be 
altered ; that almost immediately afterwards another vessel, 
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to wit, the " Blaria,'' was reported a little on the steam^ip's port . ^^^^' , 
bow, or nearlj right a-head; that the ''Maria" when so re- The 

ported, was running down upon the said steam-ship with all •'Ci^»«»cb.' 
sails set, and, as expressly alleged, with no light exhibited, dis- ^^' 

tant only about five or six ships' length from the said steam- 
ship, being as far as a vessel without a light would be then seen 
from her; that the helm of the said steam-ship was imme- 
diately put hard a-port; that at the same time the engines of 
the said steam-ship were eased ; but that the commander, find- 
ing that the brig continued following her up, had them set on 
again, for the purpose, if possible, of running away from the 
said brig; that the siud brig, notwithstanding, by continuing 
her course, with her helm to starboard, came stem on into the 
said steam-ship, &c. &c. 

The 7 th article pleaded, that subsequent to the collision in Verdict ol>- 
question in this cause, an action was brought in her Majesty's coartof Bz^- 
Court of Exchequer by the General Steam Navigation Com- chequer, 
pany, the owners of the said steam-ship ** Clarence," parties in 
this cause, against John Mann the younger, the sole owner of 
the said brig '' Maria," also a party in this cause, to obtain 
compensation for the damage occasioned to their said steam-ship 
by the said brig, on the occasion of the collision in question in 
this cause, and which action was tried on or about the 2nd of 
August, 1853, at the assizes held at Croydon, in the county of 
Surrey, before the Lord Chirf Baron and a special jury duly 
empannelled, and a verdict given by the said jury in favour of 
the General Steam Navigation Company for the amount sued 
for by them. 

The admission of the allegation, as far as regarded this article, Nov. ir. 
was opposed* 

Dr. Haggard and Dr. Twiss appeared for the owners of the 
''Maria"; Dr. Addams and Dr. Robinson for the General Steam 
Navigation Company. 

Db. Lushingtok. I am now to decide what ought to be Judgment. 
done in the High Court of Admiralty with respect to this 
article, which has been inserted in the responsive allegation, 
and which is opposed on behalf of those who have given in the 
Ubel. 

It appears that it is an action brought against this vessel, the 
** Clarence," belonging to the Steam Navigation Company, on 
behalf of the owners of a vessel named the '' Maria." There 
is no dispute as to the admissibility of any other part of the alle- 
gation than this article, which pleads, in substance, that the 
owners of this steam-vessel, which came into collision with the 
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^^^^' , " Maria,'' had brought her action against the *' Maria * in the 

Thx Court of Exchequer, and had recovered compensation by way of 

•* Ci.ABxiicB.'' damages. The cause was tried on the 2nd of August, at Croy- 

Judgment ^^^^ before the Lord Chief Baron and a special jury. It is 

further prayed to introduce an addition to the former article, in 

order to explain that a rule for a new trial had been moved for 

in the Court of Exchequer, — ^I presume on the ground of the 

misdirection of the Lord Chief Baron, — and that the rule had 

been refused. Now the question is, whether I ought to allow 

the article to stand, or whether it ought to be struck out 

It is important I consider it of no small importance in the cases of damage, 

omuT Buuter ^^^ augmenting to twenty where there was only one thirty or 

•honld be in- forty years ago, that nothing should be allowed to stand in an 

Aidi^ralty allegation which can increase the bulk of the proceedings, 

pletdingi. adopted for the purpose of obtaining the opinion of the Court. 

If this article could have any effect on the determination which 
the Court ought to come to, when it sees the case in conjunction 
with Trinity Masters, then it ought to stand ; but if, on the 
other hand, it is useless and informal, then it is my duty to re- 
ject it 
Such Terdiet With respcct to the effect it might produce on the mind of 
^onld hare no ^jjg Trinity Masters, the Court must be greatly on its guard. I 
on the minds should unquestionably direct the Trinity Masters not only that 
MiStiJ™"^ ^® verdict was not binding, but that they ought not to allow 

such verdict to have the slightest effect in advising the Court as 
to the steps which ought to be taken. In a former case I ex- 
pressed myself, in substance, to that effect, though, perhaps, 
not in the strong language in which I think it necessary now to 
couch my opinion. I have a great respect for the decision of a 
jury, under certain circumstances ; but I must candidly confess, 
that in running^own cases, especially where there are questions 
of navigation to be decided, looking at it intrinsically in itself, 
I can attribute very little weight to it 
The eridenee When I conuder that we do not, and cannot, know whether 
®"^?*i*^^ *^* that verdict was founded on the same evidence which we haye 

veFctict was 

foandedmay in this Court, then it appears to me, whatever importance 
dSei^'from*' ™*y ^ attached to it, must fell to the ground 5 and it would, 
that produced in my judgment, be exceedingly detrimental to the cause of 
ralty Court?' justice if the Trinity Masters, notwithstanding the directions I 
it would then micrht give, were in their own minds to attribute the slightest 

be detrimental - t . x ai_ j« x 

to justice to weight to the verdict 

attribute any There has been cited, for my information, what has been 

weight to It, , •' , 

. . done in other Courts, namely, the Prerogative and the Con- 
the Prerogar sistory Courts. Now, I retun the opinion, as J udge, which I 
*'^r *° COTurts ^^ ^^^ know until Dr. Haggard mentioned it, that I expressed 
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on a former oocaaioo, as oonxifld (a), namely, that in a cause , ^^^' . 
inatituted for trying the validity of a will, a verdict obtained in Thx 
the same cause at Common Law, ought not to be cited. Al- ** Cla«wcb.* 
though I entertain great deference for the judgment of Sir "^^^-^ 
John NtehoU, yet, in my mind, the reasons assigned by him are for the prmctiec 
not satisfactory for the introduction of the verdict. A^tadiS^ *^ 

The Consistory Court is a different thing. Lord Stowelly in 
the case of Elweg v. Elwe» (&), said, that he could not bring 
to his mind a distinct recollection as to how this question of a 
verdict at Common Law came to be introduced in these Courfs; 
that it had not been a part of the ancient practice; but whether 
he was strictly correct or not is matter which I need not enter 
upon on the present occasion. There is another reason why in diToroe 
the verdict should be received in that Court ; it shows that the ^^t at Law at 
husband is not afrud to have his conduct exposed to a strict ^^ *^<^* 

, * that the hna- 

ezamination, before a tribund, where evidence may be prOf- band b not 

duced in order to show how he has behaved during the whole f*^?.*** "*" 

, •• •• 1^1 '^* * own 

tune of his matrimonial cohabitation, and also, that he has been conduct to a 

enabled to bring before that tribunal witnesses to be cross- ^^^J^^ 

examined vivd voce, some of whom will, in all probability, be intncswf to a 

the same as are produced in the Consistory Court, though, of ^^J^L?a «. 

course, that does not follow as a matter of necessity. I think I 

may lay entirely out of mind what was said with respect to the 

Connstory and Prerogative Courts. 

The only reason which I have heard for the admission of the There being 

article, was that stated by Dr. Addams just at the conclusion nason for 

of his address to the Court, that it might have been urged at ''^^^ ^ 

_ . ^ , , /. 1 m . • -»# ^^ V ▼erdicttobe 

the hearing of the cause before the Tnnity Masters, that his pleaded, that 
parties had not brought any cross-action, therefore, there was a ^p^J^ ^ 
presumption to be raised against them, that they would have 
come to a court of justice to assert their rights, if they supposed 
themselves right on that occasion. But I think this is an ar- 
gument of little importance in cases of this description ; and, if 
it were denied, the assertion would just as well come from 
counsel' as from the plea. I confess I am not strongly im- 
pressed with the weight of that argument 

Considering, on the whole, the absolute necessity, according 
to my mind, of contracting the proceedings within the nar- 
rowest possible space, and disposing of the question with the 
greatest celerity, that being for the good of the public and the 
advantage of the profession, I tliink it is not desirable that this 
article should stand, therefore I direct it to be expunged, (c) 

(a) OrindaU v. OrindaU^ 3 Hagg. (c) At the hearing before the 
Ec 265. Privj CooncU (April 4.) Lord Jus- 

(b) 1 Hagg. Cons. 2S9. tice Knight Bruce expressed sur- 

S. & A. — VOL. 1, T 
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, ^^^' , The 7th article having accordingly been expunged, witnesses 

^Thb were examined and the cause came on for hearing. It was ar« 

" Clabmick.* gned by the same counsel as upon the admission of the allegation. 

SMmminjt^. Db, Lushington, addressing the Trinity Masters, (a) Gen- 

TwoToate^ tlemen, — I apprehend that if we can satisfy our minds as to 

pointf: From two points which have been contested in this case, we shall 

Ae'iindblew ^*^® °^ difficulty in coming to a satisfactory conclusion. One 

aod whether^ of these questions is, from what quarter the wind was blowing; 

did or did not ^^^ Other question is, whether the '' Maria ** did or did not show 
•how a Ui^t a light 

I am under the necessity of briefly stating some of the cir- 
cumstances to you, though, after the lengthened arguments to 
which you have so patiently listened, it will not be necessary to 
go into the details*of the evidence. 

The place where the accident occurred was some little dis- 
tance to the north of Hasborough ; the time was ten o'clock at 
night, on Sunday, March 6th ; the tide was somewhere about 
half ebb ; the '* Clarence " was bound to London, her course 
being S.E. by E. or thereabouts ; the '* Maria " was bound to 
the north, and her course was N.N.W. I apprehend these are 
undisputed facts in the case : but vrith respect to the disputed 
facts there are many. 
In the statute Before I draw your attention to what are the disputed facts, 
^%^^^^7^^ you will allow me to bring to your notice the law bearing on 
what it meant the case, because it may so happen that we are bound by the 
i^S*.?^^***^ -A.ct of Parliament. Under certain circumstances we have no 

ana at re- 
gards niling. discretion, and we must see whether those circumstances arise 

ic^ngc^each ^^ ^^^ present case. If they do occur, then our judgment must 
TesMi nnder be bound by the Act of Parliament. The words of the Act 

are : ** Whenever any vessel proceeding in one direction meets 
a vessel proceeding in another direction, and the master or 
other person having charge of either such vessel perceives that 
if both yessels continue their respective courses they will pass 
so near as to involve any risk of a collision, he shall put the 
helm of his vessel to port, so as to pass on the port side of the 
other vessel ^ (this is a general descr^tion, we will see how far 
it is qualified), '* due regard being had to the tide and to the 
position of each vessel with respect to the dangers of the 
channel," (I have had occasion, I regret to say, to comment 
upon the misfortune of these provisoes bbing mixed up together, 
but I hope soon to see that removed), '' and as r^ards sailing- 
vessels," (that is an important point), *' to the keeping of each 
vessel under command." 

prise that the matter could be Again Exchequer had been pleaded, it 
litigated, and iniiroated his opimon would have been retivdicaia, 
that, if ih^jtidgment in the Court of (a) Capt Bax and Capt PeUj. 


Summbuf'up, 
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The question is, what is the meaning of this exception as . 
ree^ards sailins^vessels, ** to the keepins of each vessel under Thb 
command.'' The coustruction which I have been in the habit, 
subject to your better judgment, of putting upon it is this, 
that if a vessel be close hauled, and at the same time there is a 
vessel going free, that the vessel close hauled was not to tiirow 
herself into stays, because she would no longer be under com- 
mand. 

If this be the true construction, the question will arise, Aveaelclofe 
whether the '* Maria " was close hauled on the larboard tack, or ii|^board tack 
whether she was sailing free at the time when she saw the seeing a 
steamer approaching. If she was close hauled, I apprehend proMhing, is 
she would not be compelled, considering all the facts of the "^?^"Si!?to 
case and all the provisions of this Act of Parliament, to put her port, 
helm to port. If she was not close hauled, then I apprehend 
it would have been her duty to put her helm a-port on seeing 
the steamer in due time. Subject to your better judgment, 
this is the construction which I put on the Act of Parliament 
in relation to the facts such as they appear in the endenca. 

Now with regard to the disputed facts ; the first and most Disputed 
important is, from what quarter the wind was blowing, and P^''^^ 
whether the '^ Maria " was dose hauled ; secondly, what was the 
state of the weather ; thirdly, whether the '' Maria " showed a 
light ; fourthly, as to the look-out of both vessels ; fifthly, what 
was actually done, or what ought to have been done by eachvesseL 

I will briefly advert to what appears to me to be the charges 
made by one vessel against the other. The ''Maria** charges The reciprocal 
the blame of the cdLlision on the '' Clarence** for not porting, or ^^ 
rather porting her helm too late. The '' Clarence ** charges the 
blame of collision against the '' Maria '* (not in so many words, 
but in effect) for starboarding her helm. This is the charge 
against the '' Maria," not in so many words it is true ; but 
that is the tenor, the force of it, if we look at the truth and 
essence of this case as it stands. 

There are other matters to which we must direct oar atten- Rate of speed. 

tion, such as the rate of sailing of the two vessels, which, I 

apprehend, does not admit of much dispute, because I think 

that the best evidence which will bo found in the case as to the 

rate of the sailing of the '< Clarence '* is the evidence of the 

engineer, which brings it to about nine, not ten, nor eight, but 

abont nine knots an hour. He represents her as going at an 

average speed, and the average speed is nine knots* an hour. 

Whether you think he is mistaken in this evidence or not, from 

other drcumstances, I must leave to yonr judgment No 

doubt the *^ Clarence'* was going against wind and tide at the time. 

p 2 
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With regard to the '' Maria ** (spealdiig of the rate at which 
flhe was going through the water), she seems to have been 
going four knots and a h^lf to fiye knots an hour. 

There is another matter which I ought to briiq; to your 
notice, which is, the nature of the damage which occurred, and 
the inferences that mny arise from it as to the manner in which 
the collision took place ; and we shall also, as I have said^ have 
to consider the case of the '* Maria " with reference to the 
question whether she was sailing free or dose hauled on the 
larboard tack* 

Before I go into the case of the " Maria,** I will say one 
word as to the weather. The weather on the present occasion 
is variously described, and Dr. Addams, I tiling sud about 
what was true when he observed, it was not a particuhirly fine 
night, neither was it a particularly dark or hazy night. It was 
a night, if I may use the expression, of rather a middle charac- 
ter; but the weather must be taken to be sufficiently clear to 
justify a steamer in going nine knots an hour, in « locality 
where she was likely to meet with other vessels, because if I 
am to suppose it was a darker night than that, then of course 
there will be blame imputable to the '' Clarence** for going at 
such a rate as that which she is represented to have been goings 
because, in that case, it would be impossible to avoid any 
collision. 

Now, Gentlemen, the case of the '' Maria,** put very briefly^ 
is this : she was on the larboard tack, close haided, and the 
^ Clarence " was seen one point on her starboard bow. Here I 
will observe that there is a diffiuenee between the two state- 
ments. The other evidence says, that the ^ Maria ** was seen 
by the *^ Clarence ** on her port bow, which was long after the 
'< Maria ** saw the '' Clarence," and that she, the ** Clarence,** 
was one point on the ** Maria's ** larboard bow. That is the 
evidence which is to be found on behalf of the *' Clarence ;** but 
I do not dwell on these matters, because, according to any 
notion I can form on the subject, it is next to impossible to be 
able to say with certainty the precise point which a vessel bears 
when first seen, both vessels being in motion at the time. I 
take the real fact to be, that the two vessels were at one time 
approaching end on nearly right on. That does not militate 
in my judgment against what is stated by the *' Maria,** that as 
the two vessels were approaching they lost sight of the red 
light. Though the light might be seen at a considerable dis* 
tance, the two vessels being nearly end on, yet, the two not 
being on strictly opposite courses, when the vessels were nearer, 
it is possible that the red light might be shut out. Therefore, 
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it does not appear to me that it is a matter of great importance , ^^^ , 
to ascertain the precise bearing when first seen. Ths 

The •'Maria" says, she showed a light over the starboard ''<^>'^««w«-- 
bow, and when the red light disappeared, she luffed up. She ^''^""V-V- 
says, the '* Chirence," when four or five points on her starboard 
bow, suddenly ported her helm, then the red light again became 
visible, and the green light disappeared. Then the *' Maria ^ 
says, that at the last moment she ported. Of course she was 
justified in doing anything to avoid a collinon at that time. 

Now we come to parts of the evidence, upon which I have Rnieof iIm 
been strongly pressed by the learned counsel for the General ooimnQUo 
Steam Navigation Company to come to the conclusion that attribnta per- 
either one or the other ti the parties have been guilty of per- {^^teiy oom-^ 
jury. It is contrary to all pxindples that govern Courts : it is pdM. 
a universal rule in all cases, except it cannot be avoided, never 
to attribute the intention to commit wilful and corrupt peijury. 
So far as you may be able to come to a safe condunon without 
attributing an offence of that kind, it is the duty of the Court 
so to do. In this case, though there is a direct collision in one 
sense of the evidence, yet there is not in another, as I will 
point out. 

With regard to a light being shown over the starboard bow '^'^^it^ «^* 
of the *' Maria," the evidence of four witnesses is direct to that ^ust bj fonr 
effect It is very circumstantial, and the fault represented as ^tneiMtutoo 
belonging to it is, that it is too circumstantial, and that the it niaet a pie- 
parties have concocted their story beforehand, and have come to fj^^^. 
give their evidence in the same terms. Now, had that observa* eert 
tion, uiged by Dr. Addams with great force, been strictly cor- 
rect on an examination of the evidence, I undoubtedly should 
say to you, you must take care not to give credence to the 
evidence of four witnesses, where they come to describe in the 
same words facts which could not make the same impression on 
their minds. But it is not so iu fact I have looked through 
the answers to the 4th interrogatory, and though they are the 
same in substance, yet they are not so in minute particulars, or 
anything like it The master, as might be expected, speaks 
with great minuteness of the lanthom, and gives a particular 
description of it It had eight sqiuires, and plate-glass round it 
He says, ** The burner of the lamp is one inch wide, and a 
proportionate tlucknesa.*' Now, I see nothing extraordinary 
in that evidence, because I take it that a signal lamp, which is 
now required by law, and which was not required until a short 
period ago, is a matter that would make an impression on the 
mind of the master. He knows what lamp he uses and sees 

constantly. The other witnesses do not swear to the plate- 
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^^^^ , glass and the size of the burner. It was lighted^ but the 
master said he did not see it at all in the forecastle. Therefore 
there is not that strict uniformity which would justify you in 
mmmtng'tqf, gj^yjjjg ^\j^^ ^jj^ witnesses Came deliberately to teM a precon- 
certed story in which there is no truth. 
The erideDoe This statement is opposed on the other side by the sugges- 
^Mbulon of a ^^^ ^^^^ ^^ being proved that there was a good look-out,— that 
light does not is, a good look-out arranged on board the steamer, — and it 
]«^?[h/iii- heing agreeable to all probability that a vessel of that value and 
fennoeof per> burthen would have a good look-out, the persons on board the 
Hide or the ''Clarence" did not see the light.; therefore this is a contra^ 
^^^- diction between the two statements which is not reconcileable 

with the notion of each party depoung truly. In my view of 
the matter, it appears that both statements may be true. It 
may be true that the light was exhibited, and that the persons 
on board the '^ Clarence" did not see it, and that from a variety 
of circumstances. It might be that their attention was directed 
to a vessel immediately before the '* Clarence," and it appears 
from the evidence that it might be so ; their attention might be 
drawn off, and the light was not seen. That cannot be put in 
the same point of view which it would be if two persons were 
present together, and one swore to a transaction which, if true, 
the other must have witnessed and yet denied. 

Having made these observations as to the light, I shall leave 

it to your consideration to determine whether you are of opinion 

that the '' Maria " had a light or not. 

Great disere- Now, with regard to the next question, which is the question 

mudT^ as to the wind : here we have certainly a very great discrepancy 

wind. on the subject, one on which we have constant discrepancy. It 

is almost a daily occurrence in these cases that we have very 
different accounts as to the quarter from which the wind blew. 
On the present occasion there is a very great difference, varying 
between W. and S.S. W. That is a great discrepancy. On that 
subject I cannot help you ; I ciin only state that there are re- 
spectable witnesses on both sides, who have so sworn. I can 
only desire you to bear in mind that there are two persons irom 
the *' Hope," independent of the case, who have sworn to the 
affirmative of its being W. ; but I must, at the same time, tell 
you that they came from the same place (from Colchester) as the 
owners of the '* Maria" came from. Therefore, perhaps we 
must not ascribe to their evidence that same implicit unbounded 
credit as if they were distinct parties, being altogetheiv uncon- 
nected by feeling or otherwise with the owners of the '* Maria." 
The wind is a question which you will have to determine. 
With respect to the sails. There is evidence that if the wind 


THE ECCLESIASTICAL AND ADMIRALTY BEPOBTa 215 

had been from the S.S.W., then this light collier would have > ^^^ . 
carried studding sails. I know nothing of that; you must Taa 
judge whether she would or would not I do not mean to meddle " Cl^"*** 
with it; I do not understand it; you must form your own '•■"•^"^ 
judgment upon it. There is evidence that the sails were kept 
out full ; whether they were or were not» you must judge. 

These are the important considerations to which I haye to 
direct your attention. 

There is another matter which I must very briefly allude to, Char« agilnst 
and in order to do so I must refer to the case set up by the i^,ilrt^{|hiird?e 
** Clarence." But before I do that, allow me to say this. I starbosrded, 
do not think that in the case set up by the «* Maria," the " Cla- ^^l^^UiU.] 
rence" is accused of starboarding her helm. I find nothing 
in the pleadings to say that the ** Clarence " did starboard her 
helm ; I find nothing of the kind. The gist of the charge is, 
not that the ** Clarence " starboarded, and then ported, but that 
the '* Clarence," seeing the ** Maria " in time, ported, but too 
late. It was ai^ed as if the charge had been made, but it is 
clear from the papers it is not Dr. Addams*$ inference is. that 
it arises from the &ct of the red light not being seen, but it does 
not appear to me that that fact would justify the inference that, 
ergo, she starboarded her helm. The courses were not precisely 
opposite. 

Now, Grentlemen, the case of the *^ Clarence " is this, to put It Case of the 
as short as I can: after stating her course to have been S.S.E., 
and that the wind was blowing fresh from the S.S. W., it states 
that having seen a vessel on the starboard bow, the ^ Maria'' 
was reported a little on the steam-ship's port bow, distant five 
or six ships' length, and she could not be seen further off, that 
is, not be seen further off without a light, and considering what 
was the state of the weather. There is a variation as to the 
distance from which the ship was seen, the 'master stating it to 
be a much shorter distance ; that he discovered her one or two 
ships' length off. When vessels are seen so much in haste as 
this was, and where evidence is afterwards taken, various 
opinions will be formed as to the exact distance of the vessel, 
and you must take it, I think, to be about four ships' length. 
They then say that the helm of the steam-ship was inmie- 
diately put hard a-port, the second mate running to assist the 
man at the wheel in so doing, whereby her course was alt^ed 
from two to two and a half points, at the least, by the order of 
the commander. That by the same order, at the same time, 
the engines of the steam* ship were eased, but tlie commander, 
finding that the brig continued following her up, had them set 
on agiun, for the purpose, if possible, of running away from the 
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brig. That the brig, however, notwithstanding, by continuing 
her course with her hehn to starboard, came at the rate of from 
six to seven knots an hour, stem on, into the steam-ship, abreast 
of the mainmast. Here is a matter which I must entirely sub- 
mit to you. Here is a steamer going at the rate of nine or ten 
knots an hour, and a brig proceeding at four and a half knots 
or five ; the steamer's engines are set on again, and the steamer 
is, according to this, overtaken by the '' Maria," and it may be 
so ; that I know nothing about. It is clear that it could not 
be so if the wind was W., but if it was S.S.W. you wiU con- 
Mder whether it is consistent with probability that the '* Maria,** 
then going at such a rate, would overtake the steamer. It is 
right that I should ask you to bear in mind that she had eased 
her engines, and that the engines having been eased, it is pos- 
sible ; but that is subject to your consideration. 

I have been very anxious that in this case nothing should 
escape our attention. I certainly have set down other observa- 
tions, but I doubt whether they are of sufficient importance at 
this hour of the day to detain you with further disquisition ex- 
cept that much has been said about the evidence of Mr. Bayley. 
There is no doubt that Mr. Bayley is an experienced surveyor 
of shipping ; there is no doubt he is a gentleman of high cha- 
racter, and his name is well known. I entertain not a shadow 
of doubt that he has given an honest and true account, according 
to his judgment, of what he saw. I take it that is one thing; 
but the inferences to be drawn from that state of things are 
totally different matters. These inferences must rest on your 
nautical knowledge. 

I have had occasion very many times to discuss at very great 
length the effect of evidence as to the damage which has been 
done to a vessel. I certainly am not in a condition to pronounce 
any satisfactory opinion thereon. 

Now, Gentlemen, I believe that I have brought under your 
attention all that I have to do. If you please we will adjourn, 
and then I shall have the benefit of your advice in coming to a 
decision. 

On returning into Court, after consultation with the Trinity 
Masters, 


Judgment 

The "Maria" 
was close 
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Dn. LusHiNGTOK. The gentlemen with whose assistance I 
am favoured, are of opinion that the ** Maria " was close hauled 
at the time, and they have formed that opinion from a con- 
sideration of the whole of the evidence in the case, and espe- 
cially with reference to the evidence which has been given by 
the master of the steamer, that all the vessels which were going 
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north, had the wind about a-beanu Taking all these circnm- ^ ^^^' , 
stanoeB into thdr consideration, they have come to that con* tkb 
dosion ; and that being so, it was the duty of the steamer to ••Cx.abbmcb.* 
give way, and I must pronounce against the steamer. Judgment 

Dr. BobinMom. Will the Court allow me to say that I am 
asked by the Steam Navigation Company to request the 
Court to put to the Trinity Masters the following question : 
*^ Whether the 'Maria,* by porting her helm, would have 
thrown herself out of command, within the meaning of the 
Act of Parliament?" 

Ths Court. I cannot put a question of law to the Trinity 
Masters. 

Dr. JtobhuatL Will the Court then put to the Trinity 
Masters the nmple question, *' Whether the * Maria,' by port- 
ing her helm, would necessarily have thrown herself out of com- 
mand?" 

The Couet expressing its assent, and after a brief con- although the 
ference with the Elder Brethren, said, — Certainly it would not ; porting of the 
that is a question which, I think, no one can doubt about, nothaye 
There must be some misapprehension ; you must have misap- ^^^ ^ 
prehended me. If she had ported her helm, she certainly of comauuid. 
would not have thrown herself out of command. She was 
going, according to her statement, a N.N.W. course ; there- 
fore, if she ported her helm she would not have thrown herself 
out of command. She would if she had starboarded. I wish 
there may be no mistake. That question must have arisen 
from my using some term erroneously, when commenting on 
the Act of Parliament. I never supposed she would throw 
herself out of command by porting. She would go all the way 
to the N. She would recover her course again, (a) 

Proctors for the '^ Maria,'* \F. Clarkson; for the eteamer. 
Toller. 

(a) Thia case was appealed and 4th and 5th of April, when their 
amied before the Judicial Com- Lordships deferred judgment 
mittee of the Privy Council, on the 
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m , Feb. 4. 1854. 

1 HIS was a cause of damage promoted by the sailing barge a steam-ship 

*« Southampton ** against the steam-ship " Trident,** belonging JJ^JjfJ^"* 

to the General Steam Navigation Company. Thames at 

About 11.30 P.M. of the 7th of May, 1853, the barge was ^^ngw"*, 

proceeding, laden with bricks, from Crayford, in Kent, to Pim- close hauled on 

lica She was in Bugsby's Beach, crossing from the Essex to tockl^nw^ln 

the Eeatish shore, close hauled, on the starboard tack, when she nud-ohanuel. 


218 THE ECCLESIASTICAL AND ADMIRALTT REPORTS. 

, ^^^^* descried the steamer coming down the river at a distance of 
Thx about 300 yards. She hailed the steamer to stop, and the steamer 
''Tbidkmt.*' hailed her to port and go about. It seems the steamer did stop, 
. «^|"f and port her helm, but did not reverse. They came into col- 
Reach, stopped lision, and the barge was sunk. 

aSd*°rtS*her 'Ot^- Haggard and Dr. Ttoiss appeared for the "Southamp- 
helm; bot held tou ; ** Dr. AddomM and Dr. Rebinson for the steamer. 

to blame for 
not haTiog re- 

Tened. Hdd, Db. Lushikgton, addressing the Elder Brethren {a\ said : 
barge waa not Crentlemen, — It is much to be lamented, that in many of the cases 
bound to go which come under the consideration of this Court, not only in 
^ . ^ cases of collision, but also in cases of salvage, very exaggerated 
The atotement Statements are put forth both on the one side and on the other, 
in these cases I have frequently had occasion to comment upon such state- 
exaggerated, nients, and I have invariably felt it my duty to censure them. 

I regret that, in the present instance, the statements which 
are set up In some parts of the case are infinitely stronger than 
the circumstances would justify ; and, perhaps, in no respect 
more so than as regards the speed at which the steamer was 
going. It is next to impossible that the persons on board the 
barge, circumstanced as they were, could judge with any ac- 
curacy at what rate the steamer was going down the river ; and, 
with a natural feeling for their own case, they put it at the 
highest rate. 

It is still more to be lamented that any charge should have 
been made, notwithstanding the unfortunate accident which oc- 
curred, agdnst those on board the steamer, of having been 
reckless of the lives of their fellow creatures. The only ground 
for that charge, as it has been preferred in this instance, is, that 
the persons on board the barge did not see any person coming to 
their assistance, and, consequently, without hesitation, they 
come to the conclusion that nothing was done. I must say, that 
chaiges of this description ought not to be made, founded on the 
mere absence of knowledge. They ought never to be brought 
forward, except the facts will justify them. 

Having made these observations, I now proceed to direct your 
attention to the circumstances of this case, for the purpose of 
ascertaining who is to blame for the colHsion. It may be, as 
you well know, that both parties are to blame, or only one, or 
neither. 
Theeaaes on I think I cannot do better than state to you, in the first in- 
stance, the chaise which is set up in the 5th article of the libel, 
and then point out to you the corresponding article of the alle- 

(a) Captain Rllerby and Captidn Shuttleworth. 


bodi aides. 
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gation, because these will contain all the matter which^ more « ^J^ 

especially^ will require your consideration. « x''^™* .. 

The persons on *boM*d the barge say, '* That the aforesaid .^ ^^^ ' 
collision^ and the damages consequent thereon, are imputable 
solely to those on board the said steamnship * Trident,' to wit, 
from the want of a good look-out on board that ship, and from 
the unjustifiable speed at which she was steaming, and from 
the impmper navigation of her in not having kept clear of 
the said sailing barge, as she was bound to have done, and that 
the said collision was not owing to any misconduct on the part 
of the said suling barge ' Southampton/ " Such, Oentlemen, 
are the grounds on which the owner of the *' Southampton ^ 
claims a decision at your hands. 

On the other side, the 6th article of the all^ation of the 
Greneral Steam Navigation Company states, *' That the collision 
in question in this cause was altogether imputable to those on 
board the said barge, and was occasioned by their not having, 
when they first saw the lights of the sidd steam-ship, and sub- 
sequently, when hailed so to do by those on board the said 
steam-ship, put thrir helm to port and gone about, as they could, 
and as it was their duty to have done, whereby no collision 
could have occurred between her and the siud steamHsfaip ; and 
that the said collision was in no way attributable to those on 
board the said steam-ship, who, on finding that the said barge 
made no alteration in her course, and was coming head on into 
the said steam-ship, by stopping the engines and putting the 
steam-ship's helm hard a-port, and thus bringing her as close to 
the tier of colliers on the south side of the river as she could be 
brought, did everything they could to prevent the said col- 
lision." 

Having now, Oentlemen, shortly put before you the charge ^•^JJJ^f^**** 
which is made on the side of the barge, and the defence, and the 
counter charge which is preferred against the persons on board 
thb barge on behalf of the General Steam Navigation Com- 
pany, I win next advert generally to the facts in this case, some 
of which are matters of common admission between the parties, 
and not discussed. The steamer, it appears, was going down 
the river upon the night of the 7th of May, having quitted the 
Saint Ejitherinels Dock about ten o'clock; and having been 
detained in her progress in consequence of a collision with 
another vessel (a) (what was the cause of the detention is not of 

(a) The *' William** sloopi of the 6th of Febraary, 1854, a rule for 

Grimsbj, whose owner brought an anew trial on the ground of the 

action igainst the General Steam Terdict being against the evidenee, 

Navigation Companj, and obtained was made alMolate. 
a rerdict with 85/. daoiages ; but on 


220 


THE ECCLESIASTICAL AND ADIHRALTT BEPOETS. 


1854. 

' 1 > 

Tax 
"TaiDMara'.*' 


Thepdatsin 
disjnite. 


The ctreiim- 
stmneesof the 
night de- 
manded greal 
care and cao- 
tion on the 
part of the 
•teamer. 


the slightest oonaeqnenoe ; it is not what took place before the 
steamer got to BlackwaU« but afterwards, that we have to con- 
rider). We know nothing about the preyions collision: it 
merely comes out, by interrogatory, that it was the cause of the 
delay, and that is all we know of it The steamer then comes 
round Blackwall Beach, and it is stated that she keeps to the 
north ; and I presume that she would do so, because it was 
necessary for her so to do for her own safety in rounding that 
point. It is also further stated that, after haying so kept to 
the north, on coming into the Beach, she was kept as near to 
the south shore as she could be, conristent with her safety. This, 
Gentlemen, is one of the matters in dispute ; and the question 
which it will be for you to consider is, whether she kept as much 
as possible to the south, the Kentish shore, in conformity with 
the provirions of the Act of Parliament ; because the Act of 
Parliament, you know^ directs that all steam-vessels shall keep 
as iar as is practicable to that side of the fair way or mid-channel 
which lies on the starboard ride of such vessel. 

With respect to this part of the case there is a great deal of 
contradictory evidence, and I am not surprised at it, and for 
various reasons. In the first place, I take it the channel there 
is exceedingly narrow, and a very little space makes a very great 
deal of difference, if I may so express myself; because, where 
the channel is considerably less than a quarter of a mile, of 
course twenty or thirty fathoms tell a great deal more than 
where the channel is wider. It is said by those on board the 
steamer that they got as close as they could to the south side of 
the channel, considering that there was a tier of colliers on the 
south side, and they were bound to take care not to run into 
the colliers. Their evidence is uniformly to that eflReot The 
evidence on the other ride, which has been much commented 
upon, does not go the length of saying they were not so dose as 
they might have been ; but the true effect of it is, that, in the 
opinion of the persons on board the barge, they were not so 
dose as they might have been. Probably, if any judgment was 
to be formed at all, the persons on board the barge were not 
the best judges of the precise distance between the steamer and 
the colliers at that moment. 

This being so, and the tide being little more than three- 
quarters' flood, the wind being N. N. W., and the night not par- 
ticularly clear, it is perfectly manifest, in the first instance, 
that it was the duty of those on board the steamer to navigate 
with great care and great caution ; to navigate, I repeat, with 
great care and great caution, because of tlie part of the river 
in which they were, and because, being a flood-tide^ vessels 
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would be met Therefore it was their daty to obeerve all the 
r^olations for the purpose of passing with safety any vessel 
they met, and too great caution could not be employed 

The wind then at the time being from N.N.W.> there is some 
discussion as to the extent of the breeze, upon which I cannot 
render you the slightest assistance^ for I can form no opinion 
from the evidence, independently of nautical knowledge, as to 
what the extent of wind was at that time. However, be that 
as it may, it was sufficient to enable the schooner, of which so 
much has been said, and this barge, to come from the north to 
the south side together close hauled on the starboard tack. That 
is what they were doing at the time. 

Whilst in their progress from the north to the south shore, it 
appears that the persons on board the baige descried the steamer ; 
and it seems to me that the evidence goes to the extent of say« 
ing they saw the green light. I cannot see how it is possible, 
when the steamer was rounding Blackwall Point, but what they 
must have seen the green light ; but the argument goes to the 
extent that they did not perceive it till they were close by. 
What they swear to is an anterior period ; and I apprehend it 
would be so. I see no discrepancy at all in the evidence in say- 
ing the green light was seen at one time on board the barge. 

Now, the representatioi^of those on board the barge is, that 
having seen the green light, they continued on their course — * 
that is their statement — until they saw the steamer approach- 
ing their course ; and then they hailed the steamer to stop, for 
the purpose of avoiding the coUision. Then, they say, they 
were hailed by the steamer to port their helm^ and to go about ; 
that when the steamer so luuled them they did port their helm, 
but the steamer did not port her helm in time, or sufficiently, 
to avoid the accident, and the consequence was the collision took 
place. 

Such is a general statement of the facts of the case, Gen- 
tlemen, and I will only advert to one other fact, before I sub- 
mit to you the points on which I shall more especially request 
your opinion. The fact to which I allude is, the place where 
this collision actually did occur. If we can fix the place of the 
collision, we shall have no difficulty in fixing which party is to 
blame. Now, if the diagram be correct, this vessel, the barge, 
was found, after she sank, to be a little to the northward, and 
veiy little to the northward, of the mid-channel. It must rest 
with you to decide this point, whether the place where the 
vessel was found sunk and the place of the collision are one and 
the same, or what difference there is between them ; because 
the place of collision is very different from the place where the 
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. ^^^' . vessel was founcL It appears to me that when Dr. Addams 

Tbk said that the mode in which the steamer struck the ''South- 

" TaiDBirr." ampton ** would slew her head round, that is undoubtedly true ; 

unmte^iip. ^^j J ^j^jjjjQ^ entertain a shadow of doubt that her head must 

have been slewed round ; but the question 189 whether she sank 

immediately, or whether, if she did not sink there, which way 

the tide would drive her. That is a point on which I do not 

mean to hazard an opinion. I do not mean to form a judgment 

as to that. The only judgment I could form is, that she must 

have gone in the direction of the tide, and no other. But that 

will only assist your judgment to the following effect : it will 

show whether the averment is true, that the '* Trident " was 

as near as possible to the Kentish shore at the time of the 

collision. 

Now, the questions which occur to me are these : 
^**^« With regard to the steamer, I shall request your opinioa 

ceedwith saffi- whether, considering that the channel was narrow and the tide 
cient caotioD ? about half-flood, and that vessels might be expected coming up 

the river, the ** Trident " was going sufficiently slow, and. took 

the proper measures to avoid the collision, remembering that 

she did port her helm, and did stop her engines, but did not 

attempt to reverse her engines till the collision had taken place. 

Heasares^msy In all these cases there are, if^I may use the expression, 

^e"«ulel^ double questions to be considered. The first question is» 

blame, becante whether the measures were right ; the second always is, whether 

were not taken ^^ measures were taken in time ; because if the measures were 

in time. right and taken in tinae, there is no blame ; if they were right, 

but not taken in time, then there is blame. So much relates 
to this vessel, the " Trident." 

As regards the barge, I will put the question in the way in 
which the charge is preferred against her, which I think is the 
fairest way for all parties in which I can put it. It is allied 
'^ that the collision arose from the people on board the bai^e 
not having, when they first saw the lights from on board the 
steamer, put their helm to port and gone about, as it was their 
duty to have done.^ 
QneBtions:— The first question, then, which I shall submit for your con- 
wt her helm? ^^c^ation will be a nautical question; viz., not whether the 
Waa she bound persons on board the barge were bound to put their helm to 
*^ port; but, whether they ported their helm or not: they all^e 

they did, and there is no direct contradiction. The next ques- 
tion is, whether they were bound*to have gone about> remem- 
bering that this was a vessel close hauled on the starboard tack; 
and it is alleged by the steamer they were bound to go about. 
Now, it must always be recollected that I am putting the ques- 
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tion whether it was their datj under the circumstancesy becauae , ^^^' 
if the going about would have avoided the colUaion^ we all 'Ths 
know that a yeesel would have been justified in so doing. "TrnDMrr. 
That is quite a different thing. It is upon that ground we «»«»w»S^*9>- 
always hold persons entirely free from blame who starboard 
their helm at the last moment to stop the effect of a coUi^on, 
though it might be erroneous at an earlier period. 

With regard to themselves, those on boi^rd the steamer say Didthefteuner 
they are not to blame ; for as soon as they discovered that the ^^ udpot 
baige did not make such alteration as they expected, they her helm hard 
stopped the en^es, put the helm hard to port, and brought ^^ hayefe. 
her as dose as they could to the tier of colliers. You will have ▼e«edh«r 

eDffiiies? 

to consider whether they did stop their engines, and put their 
helm hard to port, and whether they ought not to have reversed 
the engines. 

I have to suggest one other question, and one only, as re- was the col- 
lates to the barge ; that is, whether the collision was occasioned ^^^^??^ * 
by the barge not hoisting a light? There was no light on barge not hay- 
board the barge. The Act of Parliament directs that a light |[JfJjJ^' 
shall be hoisted, when it is necessary, on board sailing-vessels. 
The Act of Parliament states (I will not trouble you, for 
the twentieth time, to go over the express words of the Act) 
that the persons whose duty it was to hoist a light shall not 
recover if the collision was occasioned by omitting to hoist 
the light. If you are of opinion that the collision was occa- 
sioned by the omission to hoist a light, then it is evident, what- 
ever may be the other merits of the case, the barge could 
not recover. 

Now, Gtentlemen, these are the points on which I wish to 
have your opinion; and if you are desirous, we will adjourn to 
the next room. 

On returning into Court, after conference with the Trinity 
Masters, Dr. Lushington said : — Judgment 

*f The Trinity Masters are of opinion, and I agree with them Coliifion took 
in all the conclusions to which they have come, that this collision ^^^^ 

took place nearly in mid-channel ; that the steamer ought to channel. The 
1 j.jj^j, . .!_ steamer alone 

have eased, stopped, and reversed her engmes, so as to have to hiame. 
avoided the collision. They are of opinion that the barge was 
not to blame for not having ported her helm sooner and for not 
going round, and they think the collision was not occasioned by 
the barge neglecting to hoist a light. 

" I will mention for myself, not on the part of the Trinity ^^J jadiS^ 
Masters, but on my own part, that I have read this evidence the look-out on 

• • iMArd til* 

with great attention, and I am not satisfied that there was such ,teamer «raa 
a look-out kept on board this steamer as ought to have been ^^^ iatBcient 

fbr the circom- 
itancea. 
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. ^^^ , kept, considering all the circumfitanoes of the caae. I am not 
Ths _ satisfied with the evidence of the master in that reBpect.''(a) 

Proctors, for the '^ Southampton/' F» Clark$on ; for the 
steamer, ToOcr* 


Tbsdmkt, 


(a) This case was appended and bnt» to mark their disapproval of 

ar|;aed before the Judicial Com- the charges of misconduct made hj 

mittee of the Privj Council on the the ** Southampton,** directed a de* 

5th of April, when their Lordships duction of IHL from the costs in eadi 

affirmed the judgment with costs, Court. 


Ths Hsuh 

^mA^^. THE « ABAMINTA." 

A vMm^l <rf SUA ^i ^^^ 

tons, with a J- ^^^ ^^^ * cause of subtraction of wages> hj John Hart, 
th^'^ii^^^ carpenter, Henry Stafford and James Sndson, able seamen, 
and ten extra, against the owners of the ship " Araminta.** 
sailed with Thdr summary petition alleged thai in the month of June* 

Oeeiong, in 1852, they were didy shipped and hired in Liverpool to serve 
iiriw^he^ on board the " Araminta^'* a ship of 845 tons burthen, for a 
master pro- voyage to Greeloog, in Australia ; from thence to any place in 
cih^to^^ the Cluna or India seas ; and back to any part of the United 
ceed to the Kingdom ; that she arrived at Greelong on the 3rd of October, 
cefuiiifur- lr852, and landed her passengers ; that ten of her crew, having 
rangementB for shipped at Liverpool under agreement to be discharged in 
fits between Australia, then left her, whereby her crew was reduced to 
thccJ^"Tht *^^^ baads; that on the ship's arrival in the Bay of Geelong. 
master went Thomas Feran, the master, of his own motion, mustered the 
and^aftBTsome ^^^^* ^^^ addressing them, said that crews were deserting their 
time found the ships to go to the diggings; and then freely and voluntarily 
rad thmfo?' proposed to the crew that they and he (the sud master) should 
proposed the proceed together to the Bellarat diggings, near Victoria, to d^ 
tura to the'^ ^01* g^^^^ ^^^ ^^^^ o^^ third of the produce earned should be 
ship. Only assijmed to the ship's owners, and that the remaining two-thirds 

fifteen return* 

ed; extra should be apportioned among the crew according to the rates of 

cwI«?oS ^ ^^^ w«g«8» o'*® ^^^^ ^^^ a ^^f being fi*^* deducted for the sud 
atanezor* master; and that their wages should be stopped during their 
l^master absence from the ship ; that all the crew of thirty hands accepted 
therefore, the proposition ; and accordingly, on the 18th of October, the 

the^rew would ™ft8ter and twenty-seven of the crew (three being left in charge 
take the ship, of the ship, Under condition of sharing equally with the rest) 
toBomiM^j^ proceeded to the Bellarat diggings, and Were absent from the 
would divide g^p |;^q months and twenty-eight days, at the expiration of 

the amount of , %• • % % i 

wages dne to which the parties proceeding m the cause, and some others, re- 
tiiose whohad turned with the master to the ship. Thai the proportion of the 

Qesertcci ^ • « • ^ i 

wnong those proceeds of this expedition received by or on account of the 
tS/*^^ owner» of the ship amounted to about 400i 
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TTiat while at the diggings, fifteen of the crew, including the , ^^^' ^ 
mate, steward, cook, and six able seamen, dechired to the master Ths 

that they repudiated the aforesaid agreement, and should work " AmAimiTA.'" 
on their own account, and- should not return to the ship ; thai ^^ ^^^ ^^ 

they accordingly deserted, so that only fifteen hands continued ceiyed bis pro 

in the performance of their duty ; that on the 18 th of January, ^Mg^'itrriTcd 

1853, while the ship was still in Geelong, and bound to Bombay^ in nfecj at 

the master voluntarily called together these bands, and then and theerew vas^ 

there declared and admitted to them that it was very difficult to completed. On 

procure men in that port to supply the place of those who had Liyerpool, the 

deserted, and that a very high rate of wages was then demanded ^^^ ^'" 

by seamen in the said port; that he then and there voluntarily wages ad- 

and of his own accord offered and proposed to the said fourteen ^^^^^ 

hands, that if they would navigate the said ship, so short-handed, each oat of 

to Bombay, he would, in consideration thereof, pay and divide ^es? ^HM^ 

aqiong them the ne.t amount of wages which would have been ^^ That a 

payable up to that time for the outward voyage among the rest reward heyond 

of the crew who had deserted the ship if they had not so deserted ?*• T**^ ^^' 

, der the mari- 

her, bnt had continued at their duty on board her; and that Der*i contract 
such payment should be made in each case in addition to, and not ^ -^^^ "^ 
in diminution of, the wages due to each of the said crew then on 2nd. That a 
board under the ship's articles, and in addition to, and not in dimi- ^^^e^maiter^ 
nution of, the proceeds of their earnings at the diggings, under under such 
the aforesaid agreement ; that each of the said fourteen hands g^i, and might' 
thereupon assented and agreed to the said offer o:r proposal ; that he reeorered 
in pursuance of this arrangement, the siud master, having calcu- owner, 
lated the amount of the said forfeited wages, and deducted all !!^^^^^' 
charges thereupon, declared to the parties proceeding in the the owner to 
cause that the sum of 8^ 10«. was the share to which each of Jl^m^y^e 
them was entitled under the said agreement; and the said CoartofAd- 
master then and there freely and voluntarily, and in pursuance ^^^ \xh\m by 
of the said agreement, paid over to each of them the sum of •ilo^t^g ^« 
8/, lOir., and declared at the same time to each of them, that he 
made such payment to them in addition to, and not in diminu- 
tion of, the wages due to them under the ship's articles, and as 
a present for navigating the ship so short-handed from Geelong 
to Bombay. 

That while the said ship was so lying at Geelong, seamen 
could only be procured with very great difficulty, and at a very 
high rate ; to wit, at the rate of 40/. for each man for the voyage 
from Geelong to Bombay. Thai the ship sailed from Geelong 
on the 22nd January, with fifteen hands only, and therewith • 

safely made the passage to Bombay, with great labour to the 
said crew; arrived there on the 12th of April, and discharged 
her cargo of coals, whereby her owners obtained great profits 

E. & A. — TOL. I. Q 
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which thej would not otherwise have obtained. Thai while at 
Bombaj the master shipped twenty-fiye additional hands ; and 
the ship, having taken on board a cargo of cotton, gum» nuts* 
&C., sailed for Liverpool, where she arrived on the 11th of Sep- 
tember, 1853, and there discharged her cargo ; and on the ISth, 
the parties proceeding were duly discharged from the service of 
the said ship. 

That after the ship-'s arrival at Liverpool, to wit, on the 
16th of September, the master delivered to each of ihe said 
parties an account, signed by himself, of the wages due to each 
of them, and of the deductions to be made therefrom, pursuant 
to the 95th section of the Mercantile Marine Act ; but, notwith- 
standing the premises hereinbefore stated, the master included 
in the deductions set forth in each of the said accounts, under 
the head of cash received from the said master by the said sea- 
men, the said sum of 8/. 10<., which had been pud to each of 
them, the said John Hart, Henry Stafford, and James Snelson^ 
by the said master, as an addition to the wages due to each of 
them by virtue and in pursuance of the aforesaid agreement. 

TTiat the said ship, by her said voyages, earned very consider- 
able freight ; that during all the time the parties proceeding 
were in the service of the said ship, they each of them well and 
truly performed their duty, and were obedient to all the lawful 
commands of the said master and other inferior officers, and well 
deserved the wages sohedulate ; that so much or greater wages 
were then given to persons serving in the like capacity on board 
ships of the JSke burthens, and on like voyages ; that the said 
John Hart, Henry Stafford, and James Snelson, have made 
repeated applications to the master and also to the owners of the 
said ship for the payment and satisfaction of the wages due to 
them for such their services, but without being able to obtain 
the same ; that, &c 

This libel was opposed, but admitted ; the three parties them- 
selves were the only witnesses examined upon it; they were 
cross-examined, but no defensive plea was given in on behalf of 
the owners. The cause came on for hearing upon the evidence 
of the parties proceeding* 

Sir J. 2>. Harding Q. A., and Dr. Spinh^ appeared for the 
seamen ; Dr. Addamssnd Dr. Twiss for the owners. 


March 17. 

Judgment 

The ciream- 
stances. 


Dr. Lushikgton. The present suit is brought for the sub- 
traction of wages ; and it is necessary, before I state the legal 
questions which have been discussed at the bar, to settle, so far 
as is practicable, what are the facts of the case. The Court, in 
so doing, must proceed according to its accustomed rule, accord- 
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ing to the allegata et probata, paying due cooflideration to what ^ ^^^ . 
may come out upon interrogatoiy. Tas 

I have before me the libel, the depositions of three witnesses ** Abajdicti." 
examined thereon, the mariners' contract, and the log-book. ^^^ 

The suit is brought by three seamen ; there is no substantial 
difference in their cases. lu June, 1852, they entered into 
articles, while the ship was at Birkenhead, to proceed on a 
voyage to Geelong, in Australia, and afterwards to any ports in 
the China or Indian Seas, and back to England, — her whole 
voyage not to exceed three years. 

The <' Araminta '' is of the burthen of 845 tons ; she took out 
from 300 to 400 emigrants ; the crew ounsisted of thirty hands, 
but there were ten supernumeraries in ooiiseqoence of the number 
of emigrants. They were to be diseha]|^ ai Oeelong. The 
vessel reached Geelong on or about October 4. 1852 ; and, ac- 
cording to the evidence, somewhere about that time the master 
offered the crew either to pay them off in Geelong, and ship 
them again at the rate of wages usual at the port at the time, or 
that they might go with him to the diggings ; an agreement was 
at last entered into, by which it was settled that the expenses 
should be paid on behalf of the ship, and that one third of the 
gold should be appropriated for the benefit of the ship, and the 
rest should be shared amongst them according to a fixed scale ; 
it was also agreed that the wages should be stopped from Oc- 
tober 18. during the absence of the crew from the ship. The 
crew went accordingly, worked at the diggings, gold to the 
amount of 7 lbs. weight was received by the master for the 
benefit of the owners ; nearly half the crew refused to return to 
the ship ; about fifteen did return ; the master proposed to the 
men who returned to navigate the ship to Bombay, and offered^ 
if they consented to do so, to pay them the money amongst 
them that was due to the men who had deserted. It appears 
that a seaman for the run from Geelong to Bombay could not 
be got for less than 402. each ; the money that would have been 
due to the seamen that did desert was distributed amongst the 
crew ; and it is sworn by the witnesses that it was paid in addition 
to the wages. The gold was distributed about the same time. 
The slup then sailed to Bombay, having left Geelong on January 
22nd, the crew being fifteen hands only, including the master ; 
that voyage lasted about eleven weeks, the cargo of coals was 
there discharged and sold, the cargo of cotton and other articles 
taken in, and with the addition of twenty-two Lascars and one 
Englishman, the voyage to Liverpool was accomplished, where 
the ship arrived on September 11. 1853. Hie men clumed their 

wages, the owners claimed to deduct two months and twenty- 

a2 
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Tbb 

*• Aaaminta.*' 

Judgment 

Sole qaeition, 
whether the 
owners are 
Justified in de- 
ducting from 
the wages the 
sum given to 
the men hythe 
master as their 
share of the 
forfeited wages 
of the others. 


ETidence is to 
the effect that 
the proposal of 
the master was 
Tolnntary ; 
prohability is, 
that he acted 
under fear that 
his crew wonkl 
desert 


From the evi- 
dence, it ap- 
pears that in 
consideration 
of the crew 
navigating the 
Tessel to Bom- 
bay with fifteen 
hands* instead 
of thirty, the 
master vo/im- 
iarih proposed 
to divide the 
forfeited wages 
among them. 

Official log- 
hook so negli- 
gently and 
irregularly 


eight days at the diggings, and also the sum of 8/. 10s., which 
was the amount distributed by the master as the proportion due 
to each able seaman of the wages forfeited by those who deserted 
at OeeloDg. 

The mariners assented to the account so made out by the 
master, with the exception of this 8/. 10s.; the only question, 
therefore, in the cause is, whether the owners are entitled to 
deduct this 8/. 10s. from the amount of wages. The Court is 
relieved from any consideration as to the diggings, for that ar- 
rangement has been assented to by the owners, who have taken 
their share of the gold, and have deducted their wages during 
the period the men were at the diggings. 

There is a very material difference in fact (the effect will be 
considered presently) between this case and all those which have 
been cited at the bar, for this is not a suit to recover any 
amount stipulated to be paid in addition to wages ; it is a ques- 
tion whether an amount actually paid in addition to wages can 
be the subject of deduction. 

In proceeding to ascertain the exact state of the facts, I will 
notice, tliat questions have been put to the witnesses as to 
whether the master, in proposing to go to the diggings, and with 
respect to all the arrangements relative thereto, did not act 
under compulsion. All these interrogatories are negatived ; the 
strong probability is, that he so acted under the apprehension 
that his crew would desert, either from the temptation to go to 
the diggings, or for the sake of the very high wages then given 
at Geelong for sailors to man ships proceeding therefrom. 

But whatever may be the truth in this respect, it does not 
appear to me to have any direct bearing on the present question, 
and for many reasons : 1st. Because the owners have substan- 
tially affirmed that transaction ; and, 2nd. Because the allot- 
ment of the forfeited wages is a distinct and separate matter. 
So far as the evidence extends, this was a voluntary offer of 
the master, and in consideration of the crew, only fifteen in 
number, undertaking to navigate the vessel to Bombay without 
additional 8eamen,^-a proceeding which manifestly entailed ex- 
traordinary labours on them, and was productive of great saving 
to the owners, for the hire of seamen at Geelong was most 
exorbitant. 

The only further evidence in this cause, if 1 may so denominate 
it, is the log ; there is no plea, and consequently the master has 
not been examined. 

With respect to this log I think it may be disposed of in a 
very few words. It is headed, ** Official Log-Book, kept distinct 
from the ordinary ship's log," and purports to be made and kept 
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, in parauanoe of the Mercantile Marine Act of 1850, The ^ ^^^^' . 
special object is to record matters rekting to the character and The 
condact of the crew. The first objection to this log is, that " -^»^^^nt^* 
with regard to the transactions when the vessel arrived at Gee- , "^^ 

1 • r • . kept, that it 

long it is wholly silent ; there is an entry after the return of the renders no as- 
crew to the ship, which date is under the entry of January 18. l^^^ ^^^' 
1853. It refers to the return of the crew to the vessel, but is 
wholly unimportant as to the transaction of forfeited wages. 
There is a subsequent entry in October 13. 1852, which shows the 
gross irregularity of this log, nor in this nor in the subsequent 
entry of January 15. 1853, is there any matter of importance. 
Again, on January 23. 1853, it is stated that Henry Stafford 
refused to work ; but this, too, has nothing to do with the pre- 
sent case, nor is there to be found one syllable of the remainder 
of the log tliat refers to it I may further observe that, except 
in the cases of two deaths, the/ log is written by the master 
alone. This document appears to me to be wholly worthless 
and irrelevant, as relates to the present inqjairy. 

I must then take the state of facts to be, that the master Whether a . 
voluntarily distributed the forfeited wages amongst the crew 2ny*i«wJiS^ 
from Geelong to Bombay. I have used the expression voluh' beyond Oie 
tarifyy because I think the effect of the evidence is, that the iat^or\?tho 
crew exercised no compulsion towards him, though, perhaps, in mano^r's con- 
another sense of the word, such payment was not voluntary, tary or com- 
and the more apt expression may be, and the one nearest the S{^^^' ^^ ^' 
truth, that he was compelled by circumstances to make that 
payment ; however, I have, perhaps, dwelt too long upon this 
point, because I strongly incline to the opinion that, if this 
were a contract for any reward beyond the wages stipulated 
for in the mariners' contract, it would not matter whether the 
contract was compulsory or voluntary ; it would in either case 
be illegal, and such is the effect of all the authorities cited. 

In only one respect do I wish to guard myself, and that is, I ^^^* * ^^^ 
do not wish it to be inferred from anything I now say, that lable to pro- 
mariners, having completed the voyage outwards, are compellable JJ^ Toya^'^c7o 
to make the return voyage when the number of the crew is so short-handed 
smaU that risk of life may be incurred. ^ ^"^ ""^ ^^^ 

I agree, then, in thinking that, if this were a contract made 
during the voyage, it would be void for want of consideration, 
according to the expression of Lord Ellenborough^ in Still v. 
Myrici(a), and in accordance with all the other cases. 

I have now to decide how far this law, as to contracts, The contract 
applies to deductions. Generally, the deductions claimed from the^paymfHt is 

(a) 2 Camp. 317. 
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^^^^' , aeamen'fi wages are, adraQce of money or alops, and justice 

Xhs clearly reqoirea that they shoold be deducted This is the 

" ABAMnrrA." practice, and I am not aware that it stands upon any authoiity 

awigtuMu Qy rule* 

rnl^ben- ' ^^^^ °^^ ^ ^^ ^^ ^ payment and not a contract, but 
oorered by the I am of opinion that the payment itself was illegal, and I 
acUon! ^ apprehend the money might be reooTered by the owners by 

action, and for this position I refer to Smith't Mercantile 
Law (a), and the cases there cited. ** We haye seen,'' he says, 
'* that payment or ddivery to an agent, is payment or deliveiy 
to his principal; this holds good we vers&{b)i and, therefore, 
where the agent has paid away or delivered over his master's 
property, on a consideration, which fails, or otherwise, under 
circumstances which would entitle him to recover it, the master 
may, if he please, mMntain an aetion, in his own name, to 
be reimbursed (c), which it will often be advisable to do, in 
order not to lose the agent's evidence, and in some cases the 
master may sue, for this purpose, where the agent could not ; 
for instance, if the agent and a third person have joined in 
applying his property to an illegal purpose, as to the insurance 
of lotteiy tickets, for though the agent, bein^ pdrticepe crimimi, 
might not be able to recover on account of the rule pari delicto 
potior est conditio defendentiSg yet tiiat rule does not afieot the 
master, who is guilty of no criminality. (<£) And where the 
agent disposes of the master's property, without either an 
express or implied authority, as if he sell his master's goods on 
crecfit in a trade, the usual eourse of which is to sell for cash 
only, the master, thoiigh be may affirm the transaction, may, if 
he please^ repudiate it, and recover the property thus tortiously 
disposed of from the disponee.''(tf) 
The Court iriU Then, if the owners could recover this money by action, 

Swnm to ttldr ^^S^^ ^ ^ *®*^® *^™ ^ ^^^ ^^^^^ ^^ *® •^^^^ *® deduction? 
remedy at Uw, I can perceive no satisfactory reason why I should put the 

^f e tlwnrUieir owners to this iuoonvenienoe, nor why I should not allow a 
remeayhere deduction of the moneys illegally advanced. I will further 
the d^c°K>D. observe that I think it the duty of the Court to act up to the 

spirit of the law, which holds all such payments and contracts 
illegal, and I should, I think, fail in so doing if I, in effect, 
gave the mariners the money first, and left the owners to the 
empty remedy of an action. 

(a) Ed. Dowdeswell, p. 145. (d) Clarke t. Skee, Cowp. 197. 

lb) Coare y. Giblett, 4EMt,65. (e) 12 Mod. 514.; Wiiskire r. 

(c) JMe of Norfolk t. Worde%^ SvmSj 1 Camp. 25S. ; Guerriero r. 

1 Camp. 837. ; Ancher v. Bank oj PeiU, 8 B. & A. 616. 
England^ Doug. 637.; Steteneon y. 
ilforftmer, Cowp. SOff. 
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I have not thought it necessary to coneider the proviaionfl of , ^^^' , 
the statute in this matter, but I maj observe that this appro* Tbb 
priation of the forfeited wages is clearly a violation of the ** Abamiwi^a." 
statute 7 & 8 Vict, c 112. s. 9. w"^"*!?/ 

I must pronounce for the deduction, but under all the cir- feited for de- 
cumstances of the case, and considering that the owners reaped "^^^J^^f" 
the benefit of the crew's having taken the vessel short-handed, 7 & s Vict 
I shall not give any costs. c 112. s. 9. 

Proctors for the seamen, Pritehard; for the owners, Bothery. 


^ Thk Hioh 

CODBT OF 

THE *' SANTIPORE." Admiualty. 

Feb. 7. 

1 HIS was a suit for salvage brought by the master, crew, A Taiuabie 
and owners of the lugger "William and Mary," the lugger ^apon^thf 
*« Four Brothers,** and the galley « Ned,** and by the master, ^^S^*; ^^^J'** 

' , 1 -r» . -»i M • ^ off Folkestone, 

crew, and owners of the steam-vessel " Frmcess Mary," against receiyedassUu 
the " Santipore,'* a barque of 5 1 6 tons. ^^^ ^ 

The facts of the case are fully stated in the judgment. boats, which 

The owners in defence alleged thai the services of the several ^J^oft* A 
crews ceased upon the barque striking the main, and Aat they tug steamer 
afterwards became tide-workers, for which they had all been triedm va?a to 
paid at the rate of 4s. each per day, and 6s. each per night tide ; tow her off; a 
that it was not owing to any services rendered by them that the stefm^rii^^ 
barque was kept afloat or enabled to be removed from the seDt fl?om 

1 1 ti 1 I •!•-•»• Folkeatone 

rocks, and run on the beach ; they denied that in consequence Harbour, and 
of any assistance rendered by the " Princess Mary " or others m^T^lber* 
wise the barque's cargo was preserved almost undamaged, and ftt>m the rocks, 
further alleged that the barque which, on her departure from ^^^^^f^ 
London, was worth 8000iL, became a total wreck, and was com- nates, when 
pletely broken* up ; that the chief part of her hull has since been haTinsbroken, 
sold by auction, and realised the sum of 140t and no more; '^^^"^^^^^ 
that the rest of the wreck will not realise, after payment of all came a wreck. 
expenses, more than 1607. ; that the cargo was damaged to the '^'*^^?f^^^" 
extent of nearly three fourths its value; that for the reasons value of 9657/. 
prealleged, the said steamer, •'Princess Mary,** rendered no sal- ^^^t n^wWage 
vage service whatever to the 'said barque, as she was unable to reward was 
prevent her driving on the main, which resulted in the almost ^J^' had^b^* 
entire destruction of the said barque and her cargo, &c. unsaccessAil, 

Sir J. D. Harding Q. A. and Dr. Jenner^ argued the case Award of 450^1 
for the luggers ; Dn Deans and Dr. Bayfcrd for the steamer. *<> t^« miaUer 
Dr. Addams and Dr. Ttoiss, appeared for the owners, and ad- 25o2Ltothe 
mitted that a salvage service had been performed, though not ■*««n«^- 
to the extent alleged by the salvors, and left it to the discretion 
of the Court to award the amount of remuneration. 

Q 4 
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Dr. Lushinoton expressed his satisfaction at the candid 
manner in which the case had been met by the owners, and 
deferred his judgment in order to give the case further con- 
sideration. 


March 7. 

The cireum- 
■tmcet of the 


Dr. L^SHnroTON deliyered judgment. This is a case of 
salvage. The agreed value of the ship, freight, and caigo pro- 
ceeded a^^ainst is, 96571 There have been two actions brought ; 
the first, on bel^lf of the owners, masters, and crews of two 
luggers and one galley ; and a second, on behalf of the owners, 
masters, and crew of a steam-vessel called the ''Princess 
Mary.'' 

There was much contradiction in the statements of the parties 
to this suit, and a mass of evidence conflicting in so many im- 
portant particulars that it would have been a matter of no small 
difficulty to have arrived at a satisfactory conclusion ; to have 
ascertained the exact truth, would have been a matter of im- 
possibility. Among other questions not easy of solution would 
have been one arising from an alleged agreement; but from 
these difficulties I am happy to say, the Court is relieved by the 
candid and liberal line of conduct pursued on behalf of the 
owners. The Court has, therefore, only to decide on the 
amount of salvage remuneration to which the respective parties 
may be justly entitled. 

The ship proceeded against is of 515 tons burthen, and, on 
her voyage from London to Van Diemen's Land, met with 
adverse winds going down the Channel, and was forced to put 
back. On the morning of the 5th of October, about five 
o'clock, she struck on the Church Rocks, near Folkestone; 
and, according to the protest, struck very heavily. The port 
bower anchor was let go, and she was by her canvas forced on 
the rocks, and at six floated. The wind blew hard and the sea 
ran high. The ship occasionally struck hard ; the rudder gear 
was broken and cut adrift. At half-past six o'clock, the master 
sent ashore for a steamer, and employed twenty men to assist 
him. The port pump became ilkaeless, and though the others 
were constantly at work, there was four feet water in the hold. 
At noon the wind increased, and the ^ea ran tremendously, 
which caused the vessel to labour and stnun violently. At a 
quarter past one, two steamers arrived ; the first got hold, but 
the hawser parted ; so did the second steamer ; and as a last 
resource, they slipped from their anchors. The ship's head was 
canted to the eastward, and then the second hawser parted. In 
this critical position — I use the very words of the protest — they 
set the fore and aft sails ; and a third steamer took hold, but 
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without effect — the steamer driflecL The ship took the ground, , ^^^^' , 
all the masts were cut away, and they commenced discharging Thx 
the cargo, and, to steady the vessel, carried out a cable from the "Saktipobe." 
port quarter to the shore. Whilst the vessel lay in this position ^^"9'^^ 
the cargo was discharged, the vessel herself was broken up, and 
sold for 140i: 

This statement is a faithful abstract of the protest. The The protest 
protest very clearly and decisively describes the danger which eoontof the 
the ship was in ; — danger, indeed, so great, it ultimately ended in ?*"P'* ^"««' i 
the destruction of the ship altogether. But as to the services of th"e S?W 
the salvors, whether small or great, this protest affords not ^^^^^^^ 
even the slightest information. I think I scarcely ever read a 
document of this description which left the Court so com- 
pletely and entirely in the dark, in this important particular, 
as this protest does. I must look, therefore, to other sources 
of information to ascertain the services which the salvors really 
did perform. 

The first set of salvors, the boatmen, represent that they Case of the 
experienced danger in going to and approaching the vessel, and ^^^ ^ 
they claim the merit of all that was done ; but this I consider to 
be very doubtful. The nearest the truth, perhaps, is, that they 
were very active in suggestion. The pumps were set to work, 
and at eight o'clock, they send for a lugger. They state that 
they conveyed a passenger on shore, with considerable property; 
this assertion is not well founded ; and that they brought back 
the ship's agent, Mr. Sisto^ and that great danger was incurred 
in so doing. At half-past ten the lugger ** William and Mary'' 
arrived, and put more hands on board. Soon after this the 
ship's rudder was destroyed, and the starboard anchor let go. 
The « William and Mary," with the ** Bright Star," were em- 
ployed to await the arrival of a steam-tug, and to steer the 
vessel, if necessary ; they again took the agent on shore. At 
two a steam-vessel arrived from Folkestone ; great efforts were 
made to get a hawser on board, and this attempt, it was alleged, 
was attended with some danger. Who was employed in this 
the affidavit does not state ; I think it is fair to presume that 
the salvors were engaged in some part of the service. The Dover 
steam-tug arrived, and the salvors threw a line over her, but 
she did nothing. They then allege that, with imminent peril, 
they got a line over the South Eastern boat Both anchors were 
let slip, and the steamer canted the ship's head round to the 
eastward, when the hawser broke. The jib was hoisted, and 
the ship run up as high as possible on the beach. The sails 
were cut away ; and there ended the service of these salvors. 

The only question which appears to me to require investiga- This set of 
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tion as to thig part of the case is, wbetb^ these services were 
attended with any, and what degree of danger ; for, as we all 
knowi that is a point of importance in every case of salvage. 
I am of opinion that it is proved, from the evidence, that these 
services were rendered at considerable risk to those concerned ; 
at the same time, the risk has been portrayed in rather too 
glowing colours as to some parts of the case. 

As to the claim of the steamer, Captain Hathom, who is the 
superintendent of the steam-boats belonging to the South 
Eastern Company, very promptly and very properly took mea- 
sures for affording Assistance to this vesseL He telegraphed to 
Lloyd's, and took a message to Dover and Deal. He sent out 
the ** Princess Mary," w^ith twenty-seven men on board, as soon 
as the water in the harbour would allow ; and, according to his 
statement, she was made fast to the ** Santipore,''and succeeded 
in getting her off the rocks, when, unfortunately, the tow*rope 
broke, and she went on shore. The merit of this service con- 
sists in having got the ship off the rocks, and so having oontii- 
buted to the saving of the cargo. 

These being the outlines of the case, I have now to consider 
what remuneration should be awarded, not forgetting that the 
endeavours were only partly successful ; the ship was destroyed, 
and parts of the cargo damaged or lost to the owners. The 
first claim is on behalf of three small vessels and twenty-one 
men, and some damage has been done to one of the vessels. 
The service was not long, nor in itself very successful in the 
issue, but they rendered all the assistance their means would 
allow ; and, as I think, with risk and danger to themselves. I 
shall allot to them the sum of 450/. 

With respect to the steamers, I think Captain Hathom's con- 
duct was very praiseworthy; and I deem it of great importance 
— indeed, of first-rate importance — that sufficient inducement 
should be held out for the employment of such powerful vessek 
in services of this description — vessels wluch can render assist- 
ance when no others can. I shall give, looking at the value of 
the service, 260/. 

In considering the difierence^ in point of amount, that I have 
awarded to these two sets of salvors, I do not shut my eyes to 
the fact that it may be true that, in moving the ship, the 
steamer, in reality, performed the more essential and important 
service ; but it was not attended with risk or danger. All the 
hazard of life fell on the first set of salvors. 

Proctors for the first set of salvors, CrostKng ; for the second, 
Lawrie ; and for the owners. Deacon. 
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RICHARDS offainst THE QUEEN'S PROCTOR. ^"^fp^J" 

CuiTBBBURr. 


Jan. 14. 


On admission of AUegotion. 

EiLIZ ABETH MART BELL, spinster, the deceased in this in questions 
cause, died on the 12th September, 1851, at the age of 82, ^f J^J^^"*" 
leaving no known relation. Her property, entirely personal, mentary paper 
amounted to about 1760/. J^oent in- 

At her death three testamentary papers, all in her own hand- stram«Dt, the 
writing, were found in a small box at her residence. They i^ looked at 
were to the following effect : — >• ^® ^f*'"'* 

^ of the testator. 

Ko. 1. "To Thomas Vincent, Esq**, of No. 16. Quebec if a testa- 
Street, Hyde Park, my Executor, I leave the arrears of my JJ^J^t wn- 
Annuities, the unexpired Term of my long Annuities, and the tain no express 
Annuity for a term of 20 years from 1846. Also a sum of ^^^^^ 
Money in the St Martin's Saving Bank, to Fay the following the Conrt wiU 
Legacies: — To the Hospital for Consumptive Patients at ^^^^ 
Brompton, the Charity for Diseases of the Eye, and the from the mere 
Charity for Prevention of Cruelty to Animals, the sum of ZOL of an executor 
each, to he paid out of the Money in the Saving Bank * — after '^ ^® "^^ 
nil Expenses are paid. Debts I have none. I wish the Re- 
mainder to be divided Equally between the above Thomas 
Vincent, Esq**, and his two Sisters, Elixa and Ann Vincent. 
And now my good and kind Friends, whose invariable kindness 
Has upheld me so many years, will Cause me to be Buried 
Respectable but Plfun, and not Too soon. May the Almighty 
Bless you alL- 

<' Elizabeth M aet Bell. 
. ''July 8, 1848, * and any other Legacy 
I may add Hereafter. 
'' No. 2. Lower PhiUimore Place, 
** Kensington. 

" Elizabeth Bekson, 
" Jane Wblleb.* 
No. 2. « To my Executress, Eliza Richards, Wife of T. S. 
Richards, Esq'*, of No. 16. Quebeck Street, Hyde Park. If 
at my Decease there should Remun any Unexpired Term of 
my Long Annuities, the Annuity for a Term of Years, Ex- 
pirg. in the year 1866, and the arrears of my Life Annuities, 
according to the Bond executed at the Time of Purchase, I 
leave to my Dear Friends, the above named Eliza Richards, to 
Be Divided Equally with her Sister, Ann Vincent The sum of 
money in the St. Martin's Saving Bank, to Be Disposed of as 
Follows: to the Society for the Prevention of Cruelty to 
Animals, to the Charity for the Eyes, and to the Hospital for 
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Consumptive Patients at Brompton, SOL Founds Each, and any 

Other Legacies I maj wish to leaye." 

No. 3. (Paper A.). << To Smallwood Richards, Esq'*, mj 

Executor, I leave 60 Pounds. To Watkins, Esq"*, of Sack- 

viQe Street, Piccadilly, & Wilton Crescent, Knightsbridge, 50 

Pounds. To Ann Vincent, Daughter of the late Thomas 

Vincent, Esq**, I leave One hundred pounds. To the Fund 

for Prevention of Crueltj to Animals, to the Hospital at 

Brompton for the Consumtive Patients, to the Charity for 

Diseases of the Eye, Forty pounds each. To Frances Bowler, 

Widow, 55. Grove Place, Brompton, lOL Oi. Od. To Mary 

Clarah Price, of Decripy Place, Denmark Hill, Surry, 

lOil Oi. OdL 

<' Eliz™ Mabt Bell. 

" Witness, 

*' Jaks Wellsb, « Witness, Elizabeth Bensok, 

'' 2. Lower Phillimore Place, ** 2. Lower Phillimore Place, 

** Kensington. ** Kensington, Aug. 22. 1851.*' 

Mr. Richards, finding these papers, assumed, as a matter of 
course, that the last operated as a revocation of that dated 8th 
July, 1848, and was alone the testatrix's will, and without 
mentioning, either to his solicitor or his proctor, that any other 
testamentary paper existed, on the 20th September, 1851, took 
probate of the latter paper only. 

Miss Vincent, however, having been informed of the exist- 
ence of the will of 8th July, 1848, under which she is named 
one of the residuary legatees, insisted that it ought to have 
been proved as the testatrix's will, and that the paper which 
had been proved as the will was only a codiciL 

Mr. Richards, having taken counsel's opinion, brought the 
papers Nos. 1. and 2., and the probate of No. 3., into the 
Registry, with an aflGldavit of the circumstances ; and, by his 
proctor, prayed the Court to revoke the probate already granted, 
and to grant probate of the two paper writings, dated respec- 
tively 8th July, 1848, and 22nd August, 1851, as the will and 
codicil of the deceased. The residue falling to the Crown 
under the last paper, the Queen's proctor declared he opposed 
script No. 1., being the will dated the 8th July, 1848. Mr. 
Richards, therefore, propounded it in allegation, consisting of 
ten articles, which pleaded in substance as follows : -« 

First. Thai the deceased died a spinster, without any known 
relation, and possessed of property to the amount of about 
1760iL 

Second. That she had for forty years before her death been 
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on intimate tenns with Thomas Vincent and his sisters, and 
always expressed great affection for them. 

Third. That in July, 1848, she drew op, in her own hand- 
writing, and on the 8th of the said month duly executed, the 
paper writing No. 1., whereby she bequeathed, &c. ; that the 
words *' and any other legacy I may add hereafter," written at 
the foot of the said will, and a cross or mark written against the 
same, and also a similar cross or mark appearing in the said 
will, referring to and showing where such words were to be 
inserted, were written by the testatrix prior to the execution of 
her said will. 

Fourth. Capacity. 

Fifth. That Thomas Vincent died 11th September, 1849 ; 
that Eliza Vincent married Thomas Smallwood Bichards 20th 
July, 1849, and died 20th' July, 1851, leaving her sister, Ann 
Vincent, who is still living. 

Sixth. That sometime between the 11th September, 1849, 
and the 20th July, 1851, but when more particularly is un- 
known, the deceased drew up and wrote the paper marked 
No. 2., but did not afterwards sign the same. 

Seventh. That in the month of August, 1851, the deceased, 
having si mind and intention to make and execute a codicil to 
her said last will and testament, and thereby to appoint an 
executor of her siud will in the place of the said Thomas Vin- 
cent, then deceased, and also to bequeath certain further lega- 
cies, in pursuance of her aforesaid intention to that effect, 
expressed and contained in her said will, did, with her own 
hand, draw up and write the paper writing now remaining in 
the Registry of this Court (and of which probate has been 
inadvertently taken as the last will of the said deceased); and 
that on or about the 22nd August, 1851, she did duly execute 
the same as and for a codicil to her said will ; that the deceased, 
in and by her said codicil, appointed the said T. S. Richards 
(therein called Smallwood Richards) her executor ; and thereby 
gave and bequeathed certain pecuniary legacies, but did not 
otherwise revoke or vary the provisions or bequests contained 
in the said will. 

Eighth, ninth, and tenth. The finding and plight of the 
papers, the handwriting of the deceased, and the usual con- 
clusion. 

The admission of this allegation was opposed on behalf of the 
Crown. 

Sir J. D. Harding Q. A. against its admission. This case 
may be decided, on the admission of the allegation, without 
the necessity of going to proof. It is purely a question of law, 
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, ^^^' , which the Court maj decide from the papers themselyea. I 
BicHABM contend that, if this allegation were proved, the paper No. 1. 
Tm^mx^B ^'^^^^ °^^ ^ entitled to probate, but has been revoked bj the 
Pboctob. latter paper, dated 22nd August, 1851. I relj upon the cases 
of Ht^frey v. Het^frey (a) and Plenty v. fVnt. {b) The ap- 
pointment of Mr. Bichards executor makes this a substantive 
will. In Henfrey v. Henfrey^ Sir H. J. Fust says, <' I have 
always understood that the i^pointment of executors was con- 
sidered a gift to them of all the testator's property ; here, by 
the latter paper, all is given to the widow i there was, there- 
fore, no necessity to appoint executors. There is no case in 
which it has been held that where there are two wills, it is 
absolutely necessary that there should be a clause expressly 
revoking the appointment of executors, or that two substantive 
wills should be admitted to probate.^ That case was appealed 
and affirmed. On the appeal (e), Dr. Lushingtan expressed 
himself to a similar effect. In Plenty v. Wegt, the learned 
Judge said, '* There is no reference whatever to any earlier 
paper, nor did anything pass at the execution to show that the 
testator intended to limit the effect of the paper of 1838. I 
find, too, in a codicil of the same date as the will, there is an 
appointment of executors, which has always been considered to 
effect a complete disposition." (d) The present case is much 
stronger ; there is no reference to a former paper, and there b 
an appointment of an executor. The appointment of executor, 
is just as if the testatrix had said, '' I hereby bequeath to him 
all I may die possessed of.** This is the force of the word as 
known to the law ; and if persons use expressions well known to 
the law, they must be bound by them. The testatrix has dearly 
made a new and substantive will inconsistent with the former. 

Dr. Jenntr on the same side. The argument of the other 
side will rest upon the disposition of the residue in the former 
paper. But that argument fails, if we look more closely into 
the language of the paper. The residuary legatees are clearly 
tenants in common, so that by the death of two of them, in the 
lifetime of the testatrix, she is intestate as to two thirds of the 
residue, {e) 

Dr. Haggard^ eontri. If Dr. Jenner^s argument be correct, 
there is, in point of property, scarcely anything to contend for, 
as it is only one third of the residue. That, however, is a 
question for a Court of Equity, not of Probate. The rule ap- 
plied before the year 1838 will here apply. We cannot deal 
with an unexecuted paper, but we may with a paper which is 


(a) 2 
(ft) 1 
(o)4 


2 Cart, 468. (d) 1 Rob. 268. 

~ Rob. 264. (e) 2 Willianu Executors, 1253-4. ; 

Moo. P. C. 34. 2 Black. Com. 124. 
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incomplete as to the diBposition of the residue. The cases cited ^ 
have been treated with this view» The question was in those Richards 
cases as in this, what the testator had himself recorded as his xm!fQ^mc*t 
intention — what was the character which he intended to impress Psoctob. 
upon the paper. Those cases were very different. In Henfrey 
V. Henfrey the latter paper gave the whole property to the 
wife, and as the Judge said, there was no necessity to appoint 
executors. In Plenty v. West the testator described it as his 
'' last will,'' both at the commencement and in the attestation 
clause. In the present case an executor is appointed, because 
the executor named in the former will was dead, but there is 
here no disposition of the residue. Testatrix's intention was, 
that the residue should go to Miss Vincent. It cannot be 
said that, because an executor is appointed, the whole of the 
residue is disposed of. He takes the legal, but not the bene- 
ficial interest. No argument against the paper can be drawn 
from the legacies ; some are cumulative (a), and some are new 
legacies, according to the power which the testatrix intended to 
reserve to herself in the first paper. There is nothing what- 
ever to show any intention, on the part of the testatrix, that the 
last paper should revoke the former. 

Tit. Ttoiss^ on the same side. Even if the present case could 
not easily be distinguished from the cases cited, there is a later 
case of the highest authority, which clearly lays down the law as 
applicable to such pi^rs as those before the Court : Stoddart 
V. Grant and Others, (b) 

Sir Jb D, Harding Q. A. replied upon this case. 

Judgment deferred. 

Snt JoHK DoDSON. In this case. Miss Elizabeth Bell is the Jan. ss. 
deceased. She died upon the 12th of December, 1851, leaving Judgmemi. 
personal property of the value of about I752£, and was of the Theeirenm- 
age of eighty-two. She had no known relations, but she had caae^ ^ 
been very intimate for forty years at least with a family of the 
name of Vincent, consisting of a brother and two sisters. Mr. 
Thomas Vincent, the brother, died on the Uth of September, 
1849. Upon the 7th of July, 1849, Miss Elizabeth Vincent, 
one of the sisters, married Mr. Richards, who is the present 
party in the cause, and she died on the 20th of July, 1851^ 
Ann Vincent, the other sister, is still living. 

Three testamentary papers have been found, all in the hand- 
writing of the deceased; and they were discovered in her 
repositories, being altogether in a box belonging to her. One 

(a) 2 Williams Execniors, 1106. (6) 1 Macq. Scot. App. Cas. 163. 
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of these papers, which is before the Court, marked No. 1., bears 
date on the 8th of July, 1848; and it appears to have been 
duly executed by the deceased, and attested by two witnesses. 
It appoints Mr. Thomas Yinoenty the party whom I have before 
mentioned, executor. No. 2. is a paper that is not signed or 
dated in any way whatever. The third paper before the Court 
is marked with the letter A, and bears date on the 22nd of Au- 
gust, 1851. That is duly executed and attested, and it appoints 
Mr. Bichards the executor. 

Now probate of the last paper only was taken out by Mr. 
Richards ; and it is said that this was done inadvertently ; that 
he proved that, as the only will of the deceased. It has since 
been brought in, and he now prays probate of paper No. 1., as 
containing the will, and this paper A. as a codicil thereto. 

These several papers are before the Court ; and the facts and 
drcumstances to which I have just briefly adverted are set forth 
in an allegation, the admissibility of which is opposed by the 
QueefCs Proctor. The party having died without any known 
relations, the Qtieen'i Proctor has appeared, and opposed probate 
of this instrument. 

The question for the consideration of the Court is, whether, 
from the appearance and contents of the papers themselves, 
coupled with the facts stated in the allegation, the script A. 
being the last in point of date, is to.be deemed a substantive 
will, revoking the other paper, or whether it is codicillary, and 
they are to be taken in conjunction with one another ; in short, 
whether the two papers tc^ether are to operate, or whether 
probate is to be granted, as originally taken, of one paper only. 

Now this, I apprehend, must depend very much upon the 
intention of the testatrix. It is that to which the Court must 
look, to see whether it was really her intention that one of the 
papers only should operate as her last will, or whether it was 
her intention that the two papers should be taken conjointly as 
forming her will, or one being considered as the will, the other 
as a codicil to it 

The rule which is applicable to cases of this kind, I think, is 
lud down very clearly in the case cited by one of the learned 
counsel, namely, Stoddart v. Grant and Others, (a) That was 
a decision given by Lord Truro : he appears to have considered 
the point fully. Though that is a judgment upon a €ase of 
Scotch law and Scotch testamentary papers, still the principle 
is the same, because he refers to the opinions expressed by Lord 
Moncrieff and Lord Murray, who represent it to be a well- 


(a) Uhi iupriu 
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established principle of the laws of Sootliind» that '^ where a 
deceased has left various writings, probative in themselves, for 
disposing of his property, thej are to be nnderstood as consti- 
toting one testamentary settlement, in so fiur as they have not 
been revoked, and are not inconsistent with each other." (a) 
That is the rule of the law of Scotland ; — they are to prevail, if 
they are not revoked, or if they are not inconsistent with each 
other. He says, ** Lord Moncrieff and Lord Murray assent to 
the doctrine hud down by Mr. Justice WUliamM, in his Law 
of £xeeutors(b)9 'that the mere fact of making a subsequent 
will does not work a total revocation of a prior one, unless 
the latter expressly revoke the former^ or the two be inca- 
pable of standing together ; for though it be a nuudm that no 
man can die with two testaments, yet atiy number of instru- 
ments, whatever be their reUittve date, or in whatever form they 
may be, so they be all testamentary, may be admitted to pro- 
bate as together containing the last will of the deceased ; and 
that, although one may be partially inconsistent with another of 
an earlier date, the latter instrument will revoke the former as 
to those parts only where they are inconsistent' " The same 
learned Judges further observe, that *'the main thing to be 
looked to is the intention of the testatrix." 

Then Lord Truro goes on to say, <' The general rule appli- 
cable to cases of this description is perfectly clear, and not sub- 
ject, so far as I am aware, to any exception. It is this: that 
questions relating to wills should be decided by looking to the 
whole contents of the documents, with a view to discover what 
is fairly to be inferred as the intention of the testator." 

Therefore, I now propose to look to these documents, to see 
whether I cannot infer from them what apparently and what 
really was the intention of the testatrix. 

First, with regard to the paper marked No. 1., which is now 
propounded as the will, it is in these terms (<r): ''To Thomas 
Vincent," &c. So that it appears from the addition which the 
testatrix made — " and any other legacy I may add hereafter,"—^ 
that at the time she was writing this instrument, she contem^^ 
plated making some additional legacy — some additional appoint- 
ment. The purport and tenor of that will is to give some 
legacy to tluree charities, which she mentions, namely, the 
hospital for consumptive patients, and another for the diseases 
of the eye, and the society for the prevention of cruelty to 
animals ; reserving to herself the power of making any additional 
legacy which she may think proper ; and then she disposes of 


1S54. 


RXCHABDS 

agamsi 

Thb Qusbn's 

PaocToa. 


(a) p. 170. (b) 1 Willlsma on Exn. 116. (e) Vide anU, p. 23d. 

S. & A. — VOL. L B 


242 


THE ECCLESIASTICAL AND ADMIRALTY BEPORTS. 


1S54. 
' . ' 

BxCHABDfl 

againgt 

The QcfiKs't 

PaocTOB. 

The Mcond 
pftper clearl J 
invalid. 


There tre 00 
words of w« 
Tocation in 
the last paper, 


and nothing 
iocontUtent in 
the disposi- 
tioDt. 


the residue of her property amongBt the family of the Yincents; 
namely, Mr. Tbomaa Vinoent and his two nstera, Elizabeth and 
Ann. 

Thenext paper, — at least, I presume the next, for there is no 
date to it, yet it is pretty clear from its cont^its that it is the 
next in order, — is No. 2. That has neither date nor signature, 
and therefore cannot at all affect the present question, which 
relates to No. I. What I have now stated tends to show that 
it was an intermediate one ; because I find it allied in the 
allegation now offered, that Elizabeth ^ncent, one of the re- 
siduary legatees named in the will, had, shortly after the mak- 
ing of that will, married Mr. Richards, and that then she died. 
It appears from the contents of this paper she was dead at the 
time it was written. 

Now we come to the paper A., and it is in these terms : 
"To Small wood Bichards, my executor, I^ leave 50i To — 
Watkins, Esq., of Sackville Street, Piccadilly, 50L To Ann 
Vincent, daughter of the late Thomas Vincent, Esq., I leave 
100/." — (That is one of the original residuary legatees; — in the 
paper No. 1. she leaves her a legacy of 502.) — ** To the fund for 
the prevention of cruelty to animals, to the hospital at Bromp- 
ton for the consumptive patients, to the charity for diseases of 
the eye, AOL each." It will be recollected that in the first will 
she had left these charities 307. ; she had reserved the right of 
giving additional legacies, and here she gives them 40/. each. 
Then it goes on to give a legacy of 1021 to Frances Bowler, 
widow, and also a legacy of iOL to Mrs. Price. These are the 
contents of the instruments which are before the Court for its 
consideration. 

Now it is to be observed, in the first place, that there is 
nothing revocatory in the last paper at all ; there is nothing 
about revoking all former papers, neither is there anything in- 
consistent, as it appears to me» with the contents of the former 
instrument By that former instrument she had reserved the 
right of giving additional legacies. There was no occasion for 
that reservation, but it shows her intention. By this paper she 
gives additional legacies, legacies of IOL each to two widows, 
and additional legacies to each of the three charities. A legacy 
of 50/. to Mr. Bichards, her executor, and of 100/. to Miss Ann 
Vincent. 

It appears to me there is nothing whatever inconsistent in 
these dispositions. It is to be observed that the latter paper 
only gives these additional legacies, and there is no disposition 
of the residue beneficially for the interest of any person what- 
ever. Looking, then, I think, to the intention of the testatrix. 
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it must be pretty dear that this was only following up her ^_ 
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original intention, and she did not mean to revoke that first in- Richards 
strument. The residue of the property is still undisposed of thb^ueem'a 
altogether ; for in consequence of the death of two of the re- Pboctor. 
aiduary legatees out of three, two portions of the residue of the J^dgmemL 
property of the deceased are undisposed of by cither of the tes- ^ ^ nndu- 
tamentary papers; and as there are no known relations who potedofai 
have been discovered, that will go for the benefit of the Crown, ^]^\^y^ fy^]^ 

Reference has been made by the learned counsel to two cases to the Crown. 
decided by the late Judge of the Prerogative Court, showing ^^^,4 
that these papers ought not to be taken in conjunction ; those materiaUj 
are the cases of Henfrey v. Henfrey(a), and Plenty v. fVest(b) ; q^eitionT ' 
but it appears to me that there is a very wide distinction 
between those two cases and the present. In one of those cases 
the instrument was described as the last will. ** This is my last 
will and testament"; that was set forth at the commencement of 
the wilL In the attestation clause, again, it was spoken of as 
the lost will and testament, and there was a diq>osition of the 
entire property of the deceased ; and clearly where there is a 
will described as the last will by the testator, and disposing of 
the whole of the property, that must be revocatory of any 
former instrument* It is said that one of them was not an 
absolute disposal of the property, but that it was disposed of 
by the appointment of an executor i that the appointment of an 
executor would always be considered as a conversion of the 
property ; therefore, in point of fact, the whole of the property 
was disposed of by the last wilL Here, again, it is said there The appoint* 
is an executor ; Mr. Richards is named as executor in the last executor giTet 
paper, and therefore it must be considered that the whole of the ^ "® ^^*- 
property is given to him ; that that will operate as a conversion in the pro- 
of the whole property, consequently the entire property is disr V^^' 
posed of, and it will operate as a revocation of the first instru- 
ment. But I cannot think it will have that effect, — ^that it will 
give him a legal interest by the lapse of a beneficial interest. 
What I have to look at is, the intention of the deceased. By 
appointing Mr. Bichards executor, and giving him a legacy of 
50^ for his trouble as executor, does she mean to confer upon 
him the whole of the property ? Undoubtedly not ; she never 
meant to take it away from parties who were beneficially in- 
terested under the other paper. True it is that two thirds have 
lapsed by the unfortunate death of the parties, but the great 
distinction adverted to between that case and 'the one now 
before the Court is, that it was described as the last will, and 

(a) 2 Curt. 468. (b) 1 Rob. 264. 

B 2 
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operated upon the whole of the propertj. In this case neither 
of these instniments is described as the last will ; the learned 
Judge seems to think it conclusive upon all points that the laat 
will would operate as a revocation of all former papers, and 
undoubtedly, generally speaking, it must do so. He said he 
was not aware of any case in which it had been otherwise held ; 
and perhaps, at that time, there had been no case in which it 
was otherwise held. Generally speaking, when anybody de- 
scribes an instrument as his last will and so forth, and makes 
an appointment of executors, that would necessarily operate as 
ft revocation of all former instruments. This, however, is not 
described as the last will, but merely confers additional legacies^ 
as the deceased had reserved to herself the right of doing under 
the former instrument, and substitutes another executor in con- 
sequence of the death of the executor named in the first wilL 
There is no intimation of revoking the rest of the will, but 
merely the supply of defects in the legacies which she intended 
to give, and the appointment of an executor to carry her inten* 
tions into execution. 

With regard to there being no case in which such a testa- 
mentary instrument ae this has been described as the last will, 
and was not intended to revoke all former wills, in the very 
case mentioned of Stoddart v. Grants one of the instruments 
was described as the last wilt. There were no less than seven ; 
that was the fourth in point of order, and the testatrix there, 
whose name happened to be the same as this. Belt, describes 
it as the last will and testament ; but notwithstanding that it 
was held by Lord Truro and the House of Lords, that it only 
formed part of the will, the other instruments were entitled to 
be proved; it did not revoke all former instruments. But 
then it was because it was not the intention of the deceased* 
^ Generally speaking, when persons describe a will as the last 
will and testament, they intend to revoke all former instru- 
ments, and, primA facie^ that must be taken to be so ; but in 
this case of Stoddart v. Grants that document, which was alone 
described as the last will, only gave a life interest in the house- 
hold furniture to one of the servants, and nothing beyond it 
Therefore, though she described it as the last will, it was only 
considered as part of the last will, and the three several papers 
prepared and signed by her before, as well as the three several 
papers afterwards prepared and executed by her, were all held 
entitled to probate. 

Under these circumstances, I can have no hesitation in ad- 
mitting the allegation to proof. I am clearly of opinion that 
it was not the intention of the deceased to revoke the instm- 
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menty and that intention mnst be judged of> in cases of this , ^^^' , 

kind, according to the rule laid down by Mn Justice WUKamM. r^i^- 
I am of opinion that the papers taken together are entitled to 
probate^ that is, if the facts set forth in the allegation be proved. 

On that ground I admit the allegation. AUcptkm 

Proctors, NichoU,w;A the Queen's Proctor. sdimtted. 


m THE GOODS OF THE RT. HON. HENDRIK ^SSSi^S^ 
JACOB BARON VAN DROM, DECEASED. Caht«ibuet 

rp Feb. 9. 

1 HE Right Hon. Hendrik Jacob Baron van Drom, formerly ConstmctUm 
of Middleburg, in Zeeland, but late of the Hague, died there on ^^^y ^"^ 
the 18th of January last, leaving a will duly executed according Datch law 
to the Dutch law. ^^^ 

The appointment of executors was in words to this effect : 
*' I desire that, in case at the time of my death all the persons 
having claims upon my estate shall not be present, in the house, 
my said son, and in the event of his absence, my son-in-law, 
M. Aert Van der Groes, and should he also be absent, my son- 
in-law, M. William Quartes Van Liffard, shall immediately 
act as executor, which executorship shall, however, cease as 
soon as all the persons having interest in my estate shall be 
present.** 

It appears that the testator's said son and sons-in-law were 
all present at his death, and that, according to the interpretation 
put upon the above appointment of executors by the Dutch 
law, they are executors without limitation, and that they are 
conjointly and separately, according to such law, qualified to 
administer all effects and moneys belonging to the testator as 
general executors. An aflSdavit as to the law and as to the 
due registezing and proving of the will at the Hague, was 
made by a notary public there. 

The said son and sons-in-law had been sworn as executors 
under a commission issued from this Court. 

Dr. Hughes now moved the Court to decree probate of the 
said will, to issue to them as general executors accordingly. 

Sib Johk Dodson. There is no difficulty in the case. It is 
not necessary for me to put any construction upon the clause. 
It appears that, by the law of Holland, they are entitled to the 
administration of this estate, and th^ Court will adopt that 
construction* 

Decree aocordmgly. 
Proctor, TolUr. 
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^S*«^S^ IN THE GOODS OF THOMAS SHOOLBRAID, 

Canterbury. DECEASED. 

Feb. 9. rn 

Bj the Uw of J- ^^ deceased, a quartennaster, on half-pay, of ber Majesty's 

Scotland a 45th regiment of foot, born, and domiciled at the time of his 

entitled to rqj death, in Scotland, died on the 15th August, 1853, intestate, 

•^^^^^^^ without a child, parent, or brother, leaving behind him Bachel 

herbiishand, Shoolbraid, Otherwise Simpson (wife of John Simpson), his 

of adii^oistrR. ^^^und and lawful sister, and only next of kin, and also Mary 

tion, anieM at Ann Miller, or Shoolbraid, his lawful widow and relict. 
death'she^as' ^^ appeared from affidavits brought in, Aat the deceased 

l>eeii married had married on the 1st of August, only fourteen days before 

year and a his death, and that by the law of Scotland, a widow is cut off 

day. Follow- fj^^^j |^y interest or participation in the property of her deceased 

of the Com- husbaud, unless, at the time of his death, she shall have been 

S'^K^sWnT ™*"^®*^ • y^^^ "^^^ * ^7 • '*^ ^^ ^^ Mary Ann Shoolbraid, 
the Court ' the widow, had not alleged herself to be, and was believed not 
ofad^nbtn? to be, enciente ; that proceedings had been instituted before the 
tion to the Commissary Depute of the Commissariat of Perthshire, and 
c^^ed^in pre- '^' ^^7 ^^^ decree, bearing date the 16th November, 1853, he 
ference to the found that the said Bachel Shoolbraid, otherwise Simpson, as 

the next of kin of the said deceased, was entitled to be preferred 
to the office of executry, as executrix dative^ qua, nearest in kin 
to the said defunct Thomas Shoolbraid, in preferenoe to Mrs. 
Mary Ann Miller, or Shoolbraid, as widow. 

Dr. Twiss now moved the Court to decree letters of admi- 
nistration of the goods of the deceased to be granted to the sud 
Bachel Slioolbraid, otherwise Simpson (wife of John Simpson), 
the natural and lawful sister, and only next of kin, and the sole 
person entitled, by the law of Scotland, to the personal effects 
of the sud deceased. 

Sir Johk Dodsok. I cannot understand why the Court 
should be asked to pronounce a decree so much more extensive 
than the decree of the Commissary Court of Scotland* That 
Court has decreed the administration to Mrs. Simpson as nearest 
of kin, or as next of kin ; but I am asked to decree it to her as 
the only next of kin, and the sole person entitled to the personal 
effects of the deceased. Why should this Court take upon 
itself to do that which the Commissary Court has not done ? 
The grant may pass to Mrs. Simpson, in this Court, under the 
same character and description as it passed in Scotland, but not 
otherwise. 

Proctor, Tebbs. 
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IN THE GOODS OF WILLIAM BENNETT, p^;;;;^., 

DECEASED. Court of 

rfl Caivtbbburt. 

JL HE deceased, late of Enfield Highway, in the countj of jr^^, 13, 
Middlesex, builder, died on the 23rd January last, leaving a W. R wrote 
will, all in his own handwriting, and signed by himself, and uin^th«pS^ 
apparently attested by two witnesses. "enoe <tf C. B^ 

The signature and attestation appeared in the following gnbseribed. 

form : — Cn a tub- 

seqnent day 

" Signed by Me William Bennett Testator this Day ^ ^.JJ^ 

5 of October 1853. his ■ignature 

•* Witnessed by me Caroline Bennett Ttc.^K^'^ 

^* Witnessed by me Henrt H. C^ and 
Chapman December 29. 1853.'' Si^i^ 

The attestation being imperfect, an affidavit of execution was figmtuire witL- 
required from the witnesses. It was to the following effect : — ?^ PMa^rib- 
** Caroline Bennett, for herself, made oath that on the 5th day labscribed his 
of October last the deceased signed his name at the foot or end ^^^a ^^ 
of the said paper-writing, as the same now appears, as and for caose C. R 
his last will and testament, in the presence of this deponent, no ggabi^^istead 
other person being present ; that this deponent thereupon, at the of acknov- 
request, and in the presence only of the said deceased, subscribed sig^ture. ^ 
her name thereto as the same now appears. And the said Caro- 
line Bennett and Henry Chapman further jointly made oath 
that on the 29th day of December last the said deceased, in the 
presence of both these deponents, present at the same time, pro- 
duced the said paper-writing, and, referring thereto, said to the 
deponent, Henry Chapman, * This is my will ; ' and pointing to 
his said subscription, added, ' You see this is my writing ; I want 
you to put your name at the bottom;' that the deponent Caro- 
line Bennett thereupon pointed to her signature, and said, * This 
is my signature ;' that the deponent, Henry Chapman, then, in the 
presence of the said Caroline Bennett, and of the said deceased, 
subscribed his name, as the same now appeal's, adding the words 
and figures, December 29. 1853." 

Counsel moved for probate. 

Sib John Dodson. The motion must, of course, be rejected. 
The will is invalid, as the first witness did not sign her name 
again, instead of only acknowledging her signature, (a) 

Proctor, Lochner. 

(a) This case is reported in tlie King^ 3 Curt. 243.)* that a testator 

hope that attention may be drawn to may have acknowledged his signa- 

the hardship of the law. In the ture in the joint presence of two 

year 1842 it was decided {Moon v. witnesses, and these witnesses may 

a 4 
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Nallitj. Mai- X HIS WM ft CMue Of biuinefls of nullity of marriage, brooglit 

^'JJ^^i ^y ^ ^ ^ ^'^ •fi?^n»* I^' H. W. M e, fidaely caUing 

haTiBgbeen herself B n, and pretending to be the wife of the said 

^!f ^I^ A. B Uj by reason of the natural and incurable malforma- 
tion of the parts of generation of the said L. H. W. M e. 

The suit commenced in the Consistory Court of London, 
where a Ubel was brought in on the 3rd of September, 1852, 
which pleaded in substance : — 

First and second Articles. The celebration of the marriage at 
Belgaum, in the East Indies, on the 26th of June, 1835. 

Third and fourth. HuU the parties cohabited as husband 
J7«U; lit That and wife (save that the said marriage in fact was never consum- 


andbaTiag 
tfomtantJT 
cohabhaa with 
his vifa for 
•ereraljeara, 
flMtttotcd a 
cah for nnlliCT 
byMMMuf 
the incurable 
xnalformatioii 
of the 


time^aloae wiU ^^^ ^,j j^^^^ jg^^^ ^^^^ ^j^^ ^^ ^ H. W. M. Came tO 

coapled with 
other focta 
proying m* 
ainoeritf, wtU 
operate aa a 
bar to Boch a 
salt. Snd. 
That lapse of 


England for the benefit of her health, under medical advice; 
that the sud A. B. being in the civil service of the East India 
Company, continued resident in the East Indies until March, 
1844, when he returned to England on leave, and arrived there 
May Slst, in that year; that he immediately rejoined the said 

tiflie most be 

aoooonted for. Srd. That the eTidence in the present ease did not sniBcientI j aoeoont for lapse of 
time, hot showed partial connection to have taken place between the parties, and that the anit 
waa instituted aim iMtuUu, 4th. That^ under the whole etrcnmstancea of the case, the hnsband 
was not entitled to a decree of nnllitjr. 


have Bobsertbed their names in the 
presence of the testator precisely as 
in the present case, and yet that the 
will is invalid under the statute ))e- 
canse one of the witnesses signed his 
name in attestation of the testator's 
signature be/oiv the tutaior ndbiow- 
iSlged niek aigmUure tn tke/ouUpre» 
unee of the two toftfnestM, and that 
aflereueh aeknawledgmmU the first 
witness oni^ acknowlSiged hia ngna* 
Aire uut$aa of ruubscnbiMg the teiU, 
The will is invalid because the first 
witness did not sign her name to the 
will twice. 

It may be doubted whether the 
wording of the law and not the in- 
tention of the Leeislature has not 
excluded such wuls from probate, 
because we find the recommendation 
of the Real Propertj Commissioners, 
upon which the law of execution waa 
founded, to this efiect : ** We there- 
fore propose that eveiy will should 
be signed by Um testator in the pre- 
sence o^ or the signature acknow- 
ledged tOt two witnesses present at 
one time ; and that thej abould sub- 
scribe their names in the presence 


of eaoh other, or that one kaehf 
eigned firett ekonitd acknowledge hie 
eignaiure and be present when the 
atteitatiou ie eigned hy the other,"* 
(4 Rep. R. P. C. 18.) 

Here we have their object and 
intention olainly and fblly express- 
ed ; but tney seem to a certain ex- 
tent to have defeated it by the con- 
ciseness with which they afterwards 
ip. 80.) expreued their propositions 
or alterations of the law, via. **that 
the sknature shall be made or ae- 
knowtedged by the testator in the 
presence of two or more credible 
witnesses nreeent at one Dtsie, who 
eubecribe their names to the wiiC* 

Now it is plain that the sole ob- 
ject of the Commissioners in the 
words. ** witnesses present at one 
time, who subscribe their names to 
the will** waa a einndtaneoueaddune' 
lodgment to the witnesses, and not a 
tinmUaneone euheeription of the wit' 
nesMS, provided they acknowledged 
their signatures to each other; so 
that by the Commissioners such wills 
as Kin^e and Bennette would not 
have been invalidated. 
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li. H. W. M., and cohabited with her at various places until ^^^' 
the summer of the year 1845, when he findly separated himself 
from her. 

Fifth and sixth. That the marriage was never consummated, Z. ^^^ 
by reason of the malformation of the lady, and that the same 
was incurable, and not to be remedied or removed by art 

Seventh. That the said A. B. soon became aware that the 
])arts, &C., were in such a state as to prevent the consummation 
of their said marriage ; but that he was not aware, until he 
became so as and at the period hereinafter pleaded, that such 
the obstacle to its consummation was incurable or irremediable ; 
that from the summer of 1845, until November, 1847, when hb 
leave of absence expired, he was compelled to and did travel 
about in England, Scotland, and Ireland, for his own health ; 
tiiat in November, 1847, he qmtted England for the East 
Indies, where he continued discharging his official duties until 
the beginning of the year 1852, when, having agun obtained 
leave of absence, he arrived in England in the month of April ; 
th(U it was only since such his return to England that he 
became aware, to wit, from the information of one or- more 
medical practitioner or practitioners whom* the said L.H.W.M. 
had consulted from time to time, and to whose inspection she 
had submitted her person, in respect to her aforesaid malforma- 
tion and consequent impotency or incapability, that the same 
were not to be removed or remedied by art, but were absolutely 
incurable, and which information so obtained hath led to the 
institution of this suit. 

Eighth. Pleaded confessions of the said L. H. W. M. 

Ninth, tenth, and eleventh. Pleaded the jurisdiction, &c. 

The admission of this libel was opposed upon the ground that 
the great lapse of time between the marriage, in 1835, and the 
institution of the suit, in 1852, itself constituted a bar to the 
suit. 

Dr. Haggard and Dr. R.PhilUmare, in opposition to the libel» 
cited Norton v. Seton (a), Mortimer v. Mortimer (b\ Gue$t v* 
Shipley (c)t Harris v. BaU(d)t Brigge v. Morgan, {e) 

Dr. Addamt and Dr. Twiss, in support of the libel, cited 
2> e V. A g. (/) 

Db. Lubhikoton admitted the libel, and delivered the fol- jlie. is. tssf. 
lowing judgment : *— 

This is a suit brought by the husband against the wife, seeking £|ff?^^ 
to have a &ct of marriage, had in the year 1835, pronounced Court. 


[d) 3 FhtU. US. (d) 8 Phill, 155. 

[b) 2 Hag. Cons. 312. (ej Ibid. p. 325. 

c) Ibid. p. 321. Cn 1 Bobt 279. 
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, ^^^' ^ null and void, by reason of a natural and incurable malformation 

B H of her sexual oigans^ which existed at the date of their marriage. 

^y*** ^ Almost all Judges have expressed their extreme annoyance in 

having* had to deal with suits of this nature, and of all no one 
had so strong an aversion as the late Sir John Nicholl; still, 
when such suits were rightly brought, they have considered 
themselves bound to give them due attention. 

It is a mistake to assert that Ecclesiastical Courts annul mar* 
riages in cases like the present, for these marriages are in them- 
selves, ab initio, void. There is Ao injury to complain of when 
the marriage is pronounced null and void ; the injury had been 
previously inflicted by one or other of the parties; sometimes, 
perhaps, knowingly ; sometimes in utter ignorance of his or her 
state at the date of the marriage. 

The objection raised against the admission of this libel has 
been confined to a single point, namely, the length of time which 
has elapsed between the marriage and the institution of this 
suit. The questions, however, which I must consider are : Ist. 
Whether delay is itself an absolute bar ? And if not, 2nd. If 
a bar when not accounted for, whether circumstances are not 
alleged in this case so as to prevent time operating as a bar ? 

I confess, when I at first read over the papers, I felt some 
difficulty respecting time forming a bar to a suit of this nature. 
I must recollect, however, that the Consistorial Courts, as well 
as the Court of Arches, are Courts of Law, and not Courts of 
Equity, and that I nowhere find time prescribed, or rules lud 
down respecting lapse of time. No instance has been mentioned 
to me in which a Judge has said a particular number of years 
constitutes a bar ; and I cannot discover that when a suit, like 
the present, has terminated unfavourably to the promoter, there 
were not other circumstances, besides the question of time, co- 
operating* It is manifest that the case of Harris v. Ball, 
much relied on in argument, was not decided on the question of 
time ; the exact ground on which the Court of Delegates dis- 
missed that suit appears in a note to Norton v. Seton. (a) 

Having, then, no precise authority fur my guide I am placed 
in some difficulty ; still, I thbk I diould be placing myself in 
much greater difficulty, and opening the door to uncertainty, if 
I attempted to define what would constitute a bar. Supposing 
I were to fix on seven years, why should not six and a half 
equally prevail ? On the other hand, were I to say that seven 
were not a bar, why should eight constitute one F I think it 
must be obvious that to introduce, as it were, a Statute of Limi- 
tations, where none exists, would be vain. It is not competenti 

(a) 8 Fhill 156. notep. 
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however, for me to say that, looking at certain dicta of Lord , ^^^* , 

Siowell and Sir John Nicholl, time may not form an element in b ^n 

same cases ; nevertheless, I rep^sat, there is no authority with ^y"*^ f 
which I am acquainted for saying that time alone will constitute 
a ban 

There is, undoubtedly, a wide distinction between a suit like 
the present and a suit for divorce by reason of adultery. In the 
latter, delay in instituting a suit after the ground of complaint 
has become known is an important ingredient ; and, were it not 
so r^arded, great injustice might accrue to the defendant by 
rendering that party incapable of disproving the charge, or of 
establishing that which would be in law a just defence — whether 
a coimter charge of adultery, or of acquiesenoe in the offence 
committed. On the other hand, in suits of a like nature with 
the present, no such injury can result ; the proofs are of a totally 
different character ; they must be by ocular inspection. In short* 
there is no similarity between the two* 

Assuming, however, that mere delay unaccounted for would 
be an obstacle, I proceed, in the second place, to consider 
whether any and what circumstances are alleged in this libel to 
account for delay in instituting this suit. 

It appears that the marriage took place in India, where the 
parties cohabited for five years, namely, until June, 1840, and 
that there is nothing whatever in their respective ages, at the 
date of the marriage, to make the observations of Lord StoweU, 
in the case of Brigge v. Morgan (a), here applicable. I never 
could hold five years to be a bar, ctfortiori^ when the cohabita- 
tion has been in India, for there are not the same means in that 
country for making inquiry and of obtaining advice as exist in 
England. To proceed with the facts : it appears that the lady 
came to this country in 1840 ; that she was joined by her hus- 
band in 1844 ; that they cohabited, at intervals, in the course 
of a twelvemonth ; that in 1847 he went back to India, leaving 
his wife in England, and, lastly^ returned to this country in 
April, 1852. Taking this statement to be true, I must ob- 
serve that it is to be lamented that the husband did not adopt 
some means in the interval, between 1844 and 1847} when 
he had full opportunity to ascertain the true condition of his 
wife ; he was aware, at an early stage of their cohabitation, that 
there was something wrong ; nevertheless, he did not satisfy 
himself of her alleged incurable condition until the present 
year. There is some blame for this delay, still I must recollect 
that when in India he was placed in difficulty ; he had not the 
same facility for obtaining advice as he would have Jiad in this 

(a) 2 Hag. Cons. 330. 
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country. After a due consideration of the question raised on 
argument, and bearing in mind that I know of no authority for 
^^"^ saying that delay ahme in instituting such a suit would be a bar, 
though, if a bar, the kpse of time is partially accounted for, I 
have come to the conclusion that I should not be acting rightly 
were I to prevent the husband the opportunity of establishing 
his case. I therefore admit the libeL 

Jan. S7. 1853. From this decision an appeal was prosecuted in the Arches 

Court of Canterbury, where SiB Johk Dodsok affirmed the 
judgment of the Consistory Court 
Jndnnent in After Stating the facts of the case the learned Judge' pro- 
Oout. ceeded. The objection taken to tiie admission of this libel was 

solely on the ground of delay on the husband's part in instituting 
the suit, but the learned Judge of the Court below overruled 
that objection ; the question which I have to determine is, 
whether his decision is well founded. 

I may observe, in the outset, I do not discover on the face of 
the libel any reason to suspect fraud or insincerity. The sole 
question is, whether, after such an interval as has occurred be- 
tween the marriage and the separation, the husband is entitied 
to his prayer. 

It was not pretended to be asserted at the bar that any 
statutable limitation on such a suit as the present exists. I 
was not referred to any authority, either from the general 
Canon Law or any text writer, to make good the assertion that 
delay, per se, will operate as a bar ; in fact, it was admitted that 
the question is one primm impressionism However, certain cases 
were mentioned which were supposed to furnish some analogy ; 
but, to my mind, I must confess they had littie or no bearing, 
more especially those cited from the Admiralty Reports, inas- 
much as the Judge of that Court has, by his commission, an 
equitable jurisdiction, which this Court does not possess. Some 
decisions in this and the Consistorial Court were referred to, 
which it is necessary for me to examine. 

The case of Harris v. BaU, not reported, is thus mentioned 
and observed upon by Sir John NiehoU in his judgment in 
Norton v. Seton{a)i ''The lapse of time may act as an abso- 
lute bar to the suit not brought by the party injured. In BaU 
T, Ball it was so held by the Delegates.** This passage was 
(dted by counsel to show that delay is an ingredient in such a 
case as the present ; but I confess I cannot understand the pas- 
si^ after looking at the facts of that case as stated ; there 
must be some mistake in the report. It appears, at pp^ 155, 

(a) 3 Fhn. 159. 
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156^ thst» after a cohabitation of Beven years, the suit was in- 
stitated by the wife, the party injured; that her libel was oJ- B-^n 
miUed by the delegates, and evidence taken thereon ; that the j^^^ 
ground of their decision agunst the wife was not by reason of 
deky in instituting the suit, but from the circumstance of her 
having '' totally fiuled in the proof of her libel.'' In fact, then, 
time — delay — was not the point, but defective proof. The case, 
therefore, of Harris v. Bidl is not an authority for the present 
purpose. 

The next case dted was Guest v. Sliipley. (a) The parties 
were married in 1813, and the suit was instituted in 1820 on 
the part of the husband against the wife ; but on a. perus^ of 
the judgment, it is evident the decision was not founded on 
delay. The principal feature of that case was that, in a suit 
for adultery brought by Mrs. Guest two years after her mar 
riage, Mr. Guest had . himself confessed the validity of the 
marriage. Lord Stowett dwelt on that admission, and took into 
account the conduct of the husband as established by his own 
letters. • It appears that the wife was possessed of separate 
property, and Uiat the husband's letters furnished proof of an 
attempt to extort money. Though in the course of the judg- 
ment his Lordship did say, " But the length of time which has 
elapsed, is in itself almost a bar,** he did not go the length of 
saying that delay per se would constitute a bar. It is clear to 
me that, in the conclusion arrived at in that case by the Court, 
the question of delay did not form a feature. The sentence 
was given in favour of Mrs. Guest on the grounds that her 
husband had, on a previous occasion, admitted the validity of 
the marriage, and showed, by his conduct, that the suit of 
nullity was instituted with the view to extort money. 

I will now proceed to examine the main circumstances of 
the case of Briggs v. Morgan (ft), which was alao cited. In the 
original libel given in sixteen months aft;er the marriage, the 
ages of the parties were not stated, and that circumstance Lord 
Stowell considered, in such a suit, to be an important omission. 
Subsequently it turned out that in the year 1818, when the 
marriage took place, the woman was a widow of ffty years of 
age^ and the man forty-two, and that she had been the wife of 
a former husband for eighteen years* His Lordship observed, 
that *^ different considerations have been applied to persons of 
advanced age and to those of an earlier period of life with great 
reason and propriety. In the case of young persons, the injury 
is greater ; in age more advanced, the mode of inquiry is less 
conclusive ** • " the woman was fifty years of age at 

(a) 2 Hng. Cons. 321. (6) 2 Hag. Cons. 32S. 
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, ^^^^* . the time of this marriage, rather beyond the criflis when the } 

B ^ir expectation of children can reasonably be entertained, and ' 

j^^J^*' more particularly in the case of a woman who had been married 
many years before, and had no children. The age of the man 
is not much a subject of observation, except that it is beyond 
the octavum lustrum, at which an experienced writer describes 
the passions to be in a state of greater composure ; at any rate, J 

it is an age at which the disappointment on that account may be 
presumed less grievous, especially in the case of a marriage to 
a woman older than himself. This is not the only symptom 
of insincerity in the present complaint. There is the delay of 
sixteen months, which is not easily accounted for, in a case in 
which the proof of continued cohabitation is not required ; for 
in the case of actual malconformation, no such proof is required. 
The party, according to his own description of the case, might 
have made his application at a much earlier period. The proofs 
of an effective cohabitation with the former husband are dear 
and strong, both by the affidavit of the laundress, and of other 
persons ; and if the Court is not deceived in the inferences to 
be drawn from them, it cannot be, as it is alleged, a case of 
natural malconformation." The learned Judge, after having 
observed on other features of insincerity in the case, then said, 
*' Under such circumstances, the Court will not think itself 
justified in exposing a woman of this advanced age to the only 
proofs, certainly of an offensive nature, by which the aDeged 
defect can be satisfactorily established." It is clear, from the 
report of the above case, that Lord Stawell did not consider the 
delay in instituting the suit an obstacle ; he was at first disposed 
to admit the libel, but ultimately rejected it ; principally on 
account of the advanced age of the woman, and some features 
of insincerity manifested by the husband. 

I do not. consider it necessary to travel through the case of 
Norton v. Seton. (a) It is sufficient to say that it was a suit in 
which the husband, the party complaining, alleged his own 
impotency, though by the Canon Law that circumstance may 
not be an obstacle to the suit, provided the complaining party 
was, at the date of the marriage, ignorant of the defect ; still if 
the marriage be contracted scienter, as Sir John JNtclujU, in 
Norton v. Seton, considered to be the case, the party will not be 
permitted to take advantage of hb own fraud. 

In no one of the cases which I have examined do I find that 
the decision turned on the question of delay in instituting the 
suit, though in two of these cases there had been a cohabitation 
for seven years. In the present suit there was certainly a con- 

(a) 3 Phil. 147. 
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iiDuous . cohabitation for five years between 1835 and 1840; , ^^^^' . 

but it is to be observed that that occurred in a part of the b w 

world where, in all probability, satisfactory medical advice on f^**^ 
such a case could not easily be had. The cohabitation was 
then interrupted till May, 1844, when it was renewed for a 
small period under the circumstances stated in the libel ; the 
parties finally separated in 1845 ; the husband afterwards went 
back to India, and did not return to this country until early in 
the year 1852, when he, as he states, for the first time obtained 
information of the condition of his wife. If any fact set forth 
in the libel be misstated, it may be counterpleaded by the wife. 
In the present state of the law the truth of the facts may be 
easily ascertained, since, for anything that I know to the con* 
trary, both husband and wife may be examined as witnesses in 
this case. 

After a consideration of all the facts set forth, I am of 
opinion that, as no authority has been discovered for saying 
that lapse of time alone is a bar to such a suit, I cannot reject 
this libel. I will not, however, go the length of saying that in 
no case can delay operate as a bar | but I say that as there is 
no obstacle arising from the respective ages of the parties, and 
nothing in the conduct of the husband to lead me to question 
his sincerity, I should not be warranted, under all the circum- 
stances stated in this case, in rejecting the libeL 

From this judgment an appeal was prosecuted to the Judi- ^H is- 1858. 
cial Committee of the Privy Council, when their Lordships, 
after hearing counsel, were pleased to declare that they would 
not ^hen express any opinion as to the very important point of 
law raised in the case ; but, desiring to have the case more fully 
before them, they would admit the libel for that purpose only, 
retaining the cause, but reserving to the appellant at the iiiture 
hearing the fiill benefit of the point of law. 

The libel having been admitted, two witnesses were examined 
to prove the fact of marriage and cohabitation ; and Dr. Lowch^ 
Dr. Ferguson, and Mr. Partridge, having been appointed the 
medical inspectors, made their report, and were also examined 
upon the sixth article, and interrogatories were administered 
to them. 

An all^ation was then given in and adnutted without oppo- 
sition on behalf of Mrs. B. to the following effect : — 

The first and second articles pleaded, — actual consummation Anegation on 
of the marriage, and also conversation and correspondence ^•^fo*'^ 
between Mr. and Mrs. B. respecting her being or becoming in 
the family way. 
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^ lg^4. Third. Exhibited three letters from Mr. B. to his wife, dated 

' respectiyely in 1837, 1839, and 1840. 

Fourth. 7%ai Mrs. B. being disappointed at not becoming 
pregnant, with the consent of her husband consulted a surgeon 
in great practice in Belganm ; thai Mr. B. never suggested that 
his wife was formed differently to other women, nor proposed 
that she should consult any medical man as to any possible 
malformation, nor himself made inquiry relative thereto, and 
that the said suigeon prescribed for Mrs. B., and held out 
expectations that she would become pr^nant. 

Fifth, mat when Mrs. B. quitted India for England in 
1840 for the benefit of her health, Mr. B. promised, and in* 
tended, to join her in England in the course of the ensuing 
year, but was subsequently induced, by the state of his own 
health, and by a new appointment in the service of the East 
India Company, to change his intentions in that respect ; and 
in order to reconcile his wife to such change in hia plans, wrote 
a letter, dated July 15. 1841, and that^ accordingly, he did not 
rejoin her until May, 1844. That during the whole of such 
his separation from her, Mr. B. corresponded with her, though 
after a time in terms of diminished affection, insomuch that he 
threatened not to live with her in England, an the ground of an 
alleged ineompattbiUty in their tempers. 

Sixth. Exhibited fifteen letters from Mr. B. to his wife, 
dated in the years 1837, 1840, 1841, 1842, 1843, and 1844. 

Seventh. That a few months after Mr. B. had rejoined his 
wife in May or June, 1844, and renewed his cohabitation with 
her, he revived the suggestion that they should live separate, 
on the ground of incompatibility in their respective tempers ; and 
he wrote certain letters to her, insisting that an arrangement 
should be entered into for that object, which was most reluct- 
antly assented to by her. JTiat in pursuance of such arrange- 
ment, Mr. B. made his wife a stipulated allowance for her 
maintenance, and paid her frequent visits for a few days at a 
time. 

Eighth. Exhibited five letters from Mr. B. to his wife, 
written in the month of October, 1844. 

Ninth. That the last occasion of Mr. B. so visiting his wife 
was in April, 1846, when he cohabited with her for a few days, 
promising to repeat the visit in a monUi*s time, but thai he 
never afterwards saw her, and from that time almost wholly 
ceased to write to her, or to have any communication with her, 
direct or indirect. That on the said last visit, and on all other 
occasions of his being with her after his return from India, he 
lived and cohabited with her as his wife, and oonstantiy had 
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sexual intercourse with her, and never on any occasion com- > ^^^' , 
plained to her that he was unable, &c. B h 

Tenth. Exhibited six letters, dated about 1845 and 1846. ^^l 

EleventL Counterpleaded the seventh article of the libel, 
and pleaded that some little while after Mrs. B/s arrival in 
England in 1840, she consulted one or more medical prac- 
titioners as to the cause of her not bearing children, and then, 
for the first time, submitted her person to their examination ; 
that the fact of her having so done was conmiunicated by her 
to her husband in letters despatched to him in April and May, 
1841, and duly received by him in India. That Mr. B. did 
not on any occasion during the time he was in England in 
1844 — 7, nor on any other occasion, until the issue of the 
citation in lUs cause, suggest that Mrs. B. should consult 
medical men ^as to any possible malformation, or submit her 
person for such purpose to their examination; that since 
April, 1841, until after the issue of the citation, Mrs. B. never 
so submitted her person. 

Twelfth. Pleads the exhibits to be in the handwriting of 
Mr. B. 

Mr. B. having admitted the letters, no witnesses were ex- 
amined on this allegation. 

The report of the three medical inspectors was to the effect 
'* that the external organs of generation of Mrs. B. are normal, 
but that the vagina is an imperforate canal, capacious in width, 
but only of about one third of the ordinary length ; that there is 
no uterus to be detected, and that the parts of generation are 
only capable of sexual intercourse to a limited and imperfect 
extent ; also that this is a state of congenital sterility not remove- 
able by art." 

Their evidence on the sixth article was to a similar effect, 
but '' that Mrs. B. was capable of an imperfe&t sexual inter- 
course ; that such had taken place to a consideraUe extent ; and 
that she was consequently no longer a virgin, though she was 
irremediably incapable pf conception." 

The case was argued upon the evidence before the Judicial Dee, 16 & 17. 
Committee by Dr. Addams and Dr. Twiss for the husband, 
and Dr. Haggard and Dr. JB. Phillimore for the wife. 

Their Lordships (a) reserved their judgment. 

Feb 25. 

Dr. Lushington delivered the judgment of their Lord- y»dgment. 
ships. This suit commenced in the Consistory Court of Lon- ofthe"^""" 

(a) Lord Justice Knight Bruce, Leigh, Sir John Dodton, and Dr. 
Lord Justice Turner, Sir John Pat' Lushington. 
teeon. Sir E. Byan, Mr. Pemberton 

E. & A. — VOL. L 8 
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Jmdjfment 


Practice of 
Ecdesiftstical 
Courts in mft^ 
trimonial suits 
to admit the 
libel, unless it 
is perfectly 


don in the year 1852 ; it was brought by Mr. B n agunst 

his wife, whose name before the marrige was L* H. W. M., 
and the object of the proceeding was to have the marriage 
solemnised between the parties in 1835 declared null and void, 
ab initio, by reason of the natural and incdrable malformation 
of the parts of generation of the lady. 

In the Consistory Court a libel according to the usual course 
was brought in on behalf of Mr. B., the admission of which 
was opposed. 

The leading facts set forth in that libel must be stated. It 
appears that prior to the marriage the parties in this cause 
were resident in India, Mr. B. being in the civil service of 
the East India Company, and the lady being the daughter of a 
colonel in the company's army. 

The libel pleads that the fact of the marriage took place in 
June, 1835, at Balgaum, within the Premdency of Bombay ; 
that the parties liyed together at Balgaum till June, 1840, 
when Mrs. B. came to England for the benefit of her health ; 
that Mr. B. remained in the East till March, 1844, when, having 
obtuned leave of absence, he left India and reached England at 
the end of May in that year ; during the remainder of that 
year and till the summer of 1845, the parties occasionally lived 
together, but it is pleaded that at the period last mentioned 
Mr. B. finally separated from his wife. 

The fifth and sixth articles plead the malformation. The 
seventh alleges that though Mr. B. soon became aware that 
the malformation of his wife prevented consummation, yet that 
he did not know that such defect was incurable till the year 
1852, when he was informed by medical practitioners who had 
been consulted by his wife and had inspected her person. 

The admission of this libel was opposed, but after debate it 
was admitted by the Court on the 16th of December, 1852. 
The cause was then appealed to the Arches Court, where the 
judgment of the Court below was aflirmed. 

An appeal was afterwards brought before the Judidal Com- 
mittee, when their Lordships thought fit to declare that they 
would not then express any opinion as to the very important 
point of law raised in the case, but would admit the libel and 
retain the cause, reserving to the appellant at the future hear- 
ing the full benefit of the point of law. 

It may be convenient to refer to what is the usual rule and 
practice of the Ecclesiastical Courts in Doctors Commons on 
the admission of libeb in matrimonial causes. Such pleas 
always contain statements of law and of facts; and unless it 
be perfectly clear on the face of such plea that the party pro* 
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ceeding cannot succeed, the Court admits the libel, but it ^^^* 
does not, hj so doing, bind itself in anj way to pronounce 
finally in favour of the plaintiffs. All it decides is, that the 
case is a fit case for further consideration, and that the party jud^fmenL 
ought not to be estopped in that stage. The Court reserves to cieur upon the 
itself to consider the whole case — both law and facts— when [^^^y ^4'. 
the evidence has been taken. not succeed. 

The cause having been retained, evidence was taken on the not^hereV' 
libel, and subsequently Mrs. B. gave in an allegation which precluded from 
was admitted without opposition. Mr. B.'s answers were taken the Lw in^ 
to this alleiration, and these answers admitted the letters <».iuan5tion 

.° "With the faetM 

annexed to it. proved in 

The cause, therefore, has been heard on the evidence taken ^^'^^■'^^ 
upon the libel on Mr. B.'s answers, and the letters admitted by 
these answers. 

Two questions arise for the consideration of their Lordships. Two qaes- 
1st. Whether any circumstances are proved by the evidence, ^Lre'thT ^'^ 
which ought, injustice and law, to estop Mr. B. from any remedy, circmn- 
even supposing his complaint to be well founded. And, 2ndly. ^^^^ 
Whether the main averments in the libel, with regard to hpsbandirom 
Mrs. B., are established by competent proof. hU ^mpi^ni 

We will address ourselves to the first question. It may be ^ ^^^^ 
put in this fbrm : whether a party proceeding in a suit to have SDd. Is his 
a marriage declared null and void by reason of malconformation, ^™^' 7^ ** 
may not be barred from succeeding in his suit, persanali except wife, esu- 
tione ; that, is by his own condition independent of his own con- J^Jm^m 
duct, or by his own conduct proof? 

This doctrine is familiar both to the Civil and Canon Law, The doctrine 
more especially to the latter, in matrimonial causes, it being a gonaU^ep^ 
received maxim in such causes, that the party seeking relief, ^'^5' ^ ^^' 
however well founded his ground of complaint may be against ciyii and 
his consort, must show that, by his own conduct, by his own ^®™1|J5° '^^» 
sense of injury, and his own vigilance, he is justly entitled to matrimonial 
relief from the Court ""^^ 

We will consider this subject both on principle and au- 
thority. 

Without entering ihto any minute discussion as to all the VThen the 
purposes for which marriage was intended, it is obvious that the SJ^^ are 
capacity for sexual intercourse is, in all cases, save when age defeated bj 
may seem to preclude it, to be deemed a most important es- eilb^r ^i^ 
sential ; essential, because the procreation of children is one of ^ ^* P^^ 
the chief objects of marriage; essential, because the lawful medy, ac-' 
indulsrence of the passions is the best protection against illicit ^?^^^^ ^ ^^ 

® "^ . • • circamatancea 

intercourse; and to these considerations may be added the well* of the case. 

known fact that, in most cases where the incapacity is on tlie 

• 2 
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Judgment 


Their Lord- 
ships cannot 
lay down an j 
rule as to the 
operation of 
time alone as a 
bar to a suit 
of naUity by 
reason of mal* 
formation ; 


bat they con- 
aider lapse of 
time, coapled 
with other 
circumstances, 
of great im- 
portance. 


The law giyes 
a remedy 
vigiiantibve 
nun dcT' 
mientibus. 


side of the husband, the health of the wife cannot eac^ie seiioiis 
injury. 

When, therefore, a party is really aggrieved on account of 
those consequences, the law affords a remedy ; a remedy ac- 
cording to the circumstances of the case. In the case of the 
husband, he is at liberty to resort to the Court as soon as he 
discovers that his wife, from malconformation, is incapable of 
sexual intercourse* In the case of the wife being the complain- 
ant, she has the same remedy in « similar case; if, indeed, the in- 
capacity be propter frigiditatem^ the law requires, before such a 
suit be commenced, a suiEcient cohabitation to establish the fact. 
The cases of malformation are so various in their circumstances, 
the degrees of malformation which prevent or impede sexual in- 
tercoufse sometimes are so difficult of ascertainment, the proof 
that the impediment is incapable of removal occasionally so 
uncertain,. that their Lordships would be unwilling to lay down 
any rule, as to the operation of time alone, as a bar to the com- 
mencement of a suit of this description. It might be that there 
was a difficulty in ascertaining the defect itself, in obtaining 
medical evidence that it was incurable ; a fact, sometimes not 
to be ascertained save by operation. Other circumstances, too, 
might concur to account for lapse of time, and to excuse a hus- 
band from apparent delay in the commencement of a suit ; but 
lapse of time, coupled with other circumstances, is manifestly 
of great importance ; that very lapse of time may be most 
injurious to the wife. The consequences of the dissolution of 
the marriage bond to the wife, unconscious of her own defect, 
as is most frequently the case, are necessarily most painful ; a 
proclamation of that defect is made to the world, her »tatu9 is 
destroyed, and should unnecessary delay occur, not only are 
these consequences aggravated, but parents and relations may 
have died in the interim, who, had the suit been brought earlier, 
would have sustained her in her trials, and secured to her a home. 

It is obvious, for these reasons, that time, though not in itself, 
under ordinary circumstances, a bar, yet, especially when the 
lapse has been very considerable, is not an unimportant matter 
in suits of this description, and more particularly as concerns 
the wife. 

In other respects, too, as relates to the right of the husband 
to prosecute a suit of this description, time, with other facts, 
deserves great consideration. The law affords a remedy to 
those who are really aggrieved and sensible of the grievance, 
and then only vigilantibus nan dormientibus. The remedy is 
given on account of the loss sustained and the evil felt, not to 
promote or assist other purposes having no relation to it. If 
the husband is silent for so long a period, unaccounted for, that 
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the presumption would necessarily arise that he acquiesced in , ^^^^' 

the consequences which such an unfortunate connection en* 

tailed upon him, he could hardlj be entitled to say, *^ Give me 

a remedy for a grievance I have not felt,*' and that to the detri- Judgment 

ment of another. 

Their Lordships are all of opinion that cases might occur Long acqai- 
where long acquiescence with knowledge, or the means of pro- ^JIJ^^^'^ 
curing knowledge, would operate as a bar to the prosecution of iroald, in some 
such a suit, and, more especially, if the circumstances showed ^Tbi^t^^ 
that the suit was brought, not on account of the evils resultinir s^u^ & ^mu 
from such imperfection, but for other and different reasons. ^^ed in- 

The authorities with regard to lapse of time and the effects stitoted alio 
thereof are few, and these suits, till of recent years, have been ^. . 
so rare, that it was highly improbable that much could be rities upon the 
found on this head. As might be expected, these authorities ^^^ ex^ar 
do not specify any particular lapse of time since the marriage, delay by the 
as forming a bar to the institution of a suit of nullity, and always be^ 
for very obvious reasons. In almost every case falling within considered aa 
this cat^ory, the circumstances differ ; in some cases the delay be^aooowited 
may be satisfactorily accounted for, though appsirently of long ^* 
duration ; in others, though the lapse of time may have been of 
briefer duration, no reasonable cause for not commencing the 
suit earlier may appear. The result of all the cases about to 
be cited, will show that great delay in the institution of a suit 
of this description by the husband has always been considered 
im objection to be accounted for. 

In the case of Gue^ against Quest (a), Lord Stowell thus ex- 
pressed his opinion : — ** The length of time which has elapsed is, 
in itself, almost a bar, for I do not remember any instance in 
which such a suit has been allowed to be instituted after such 
an intervaL That a period of seven years should be allowed to 
elapse in a case, where even a very short cohabitation would 
have suflBced for the discovery, is not allowed by any principle 
of law with which I am acquainted*'' 

It is true that in that case Lord Stowell held the suit to be 
barred on another and a totally different ground, — namely, that 
in a previous suit for separation, on account of adultery, brought 
by the wife, the husband had admitted the marriage, — still, 
though not a decision, it is the expression of an opinion from 
the highest authority, and is justly entitled to great weight. 

Again, in the case of Briggs against Morgan (&), Lord Stowtll, 
though the case was not decided on that ground, declared his 
opinion that a delay of even sixteen months, unaccounted for, 
was a proof of insincerity. 

(a) 2 Hag. Con. 323. (&) 2 Hag. Con. 829. 
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Present qves- 
tioo. Is the 
lapse of time, 
accompanied 
vith other 
facts, irhich 
prove the in* 
sincerity of 
the husband? 

Though the 
husband was, 
aware of the 
malformation, 
he took no 
steps to ascer- 
tain its in- 
curability. 


The cohabita- 
tion of the 
parties ceases 
oo wholly 
different 
grounds. 

The lapse of 
time is not 
sufficiently 
accounted for. 

The corre- 
spondence 
shows that 
sexual inter- 
course had 
taken place. 


From the passages above cited, it appears that it was dearly 
the opinion of that eminent Judge that deiaj in the commence- 
ment of a suit of this description required to be accounted for, 
and might, with other circumstances, constitute a bar. In those 
cases the Court abstained from giving any opinion as to the 
mere lapse of time, but held it to be an important ingredient. 

The inquiry, therefore, in the present case will be, whether 
the lapse of time is accompanied with other facts, which prove — 
to use Jjord StawelFs expression «— the insincerity of the suit; 
or, in other words, that whatever may be the defect of the wife, 
it was not a grievance to the husband^ or the real cause why 
the suit was brought 

As regards the question of time and knowledge of the defect 
now complained of, it is pleaded by Mr. B. in the libel, and 
therefore, of course, admitted as against him, that very soon after 
the marriage he became aware that his wife was Incapable of 
sexual intercourse, but he denies that he knew that the defect, 
whatever it might be, was incapable of cure. Now, during the 
cohabitation in India, which lasted from 1835 till 1840, there 
might have been more diflSculty in obtaining adequate medical 
advice on such a matter ; so far, however, as we have evidence, 
there does not appear any proof that Mr. B. was cognizaat of 
that of which he now complains, and certainly made no attempt 
to ascertain the real state of the case. For this inertness there 
may be some cause ; but when the parties were in England, 
and the cohabitation recommenced, in 1844, there no longer 
exbted tiiij reason why medical assistance was not resorted to, 
and the fact both of the impediment to consummation and the 
incapability of cure distinctly ascertained ; but here again there 
is not the least evidence of any proceeding on the part of Mr. B. 
On the contrary, the cohabitation ceases, .and a separation is 
agreed upon, for reasons wholly different. Mr. B. does not 
pretend that this separation was on account of the corporeal 
defect of his wife, nor could it be because he discovered it to be 
incurable, for that he says he did not discover till 1852. 

In short, that so far as the lapse of time is an important con- 
sideration to these cases, Mr. B. has by no means satisfactorily 
accounted for the long delay in bringing this suit. 

There are, however, other matters to which we must direct 
our attention: we refer to the correspondencCi from which 
it clearly appears that a sexual intercourse of some kind had 
taken place between the parties, from which at one time Mr; 
B. even entertained the hope that his wife might become a 
mother; that throughout the whole of this long correspondence 
there is not the slightest allusion to any corporeal defect on the 
part of Mrs. B. ; and, consequently, not the least complaint of 



THE ECCLSSIASTICAL AND ADMIRALTY BEFOBT& 263 

any deprivation or annoyance experienced by Mr. B. ; on the 
contrary, that correspondence shows that the parties liyed and 
cohabited together for many years with affection expressed on 
the part of the husband, though occasionally with compkints of Judjfment 
the temper and conduct of Mrs. B. And, finally, after the 
Upse of ten years from the period of the marriage, a separation 
takes place, on the ground of disagreement, without the slightest 
reference to the subject matter of thb suit. 

After the separation, Mr. B. goes back to India; and in 
1852 again returns to this country, and then brings the present 
suit, alleging that from the period of his marriage be knew that 
Mrs. B. was incapable, from personal defect, of sexual inters 
course, but that he had only recently discovered that such 
defect was incurable. 

Before expressing our opinion on this state of facts, we deem The medical 
it right to advert very briefly to the medical evidence. We ^^^^ 
shall state merely the general effect of it, and it is this ; that 
there does exbt a malformation which is incurable, and that it is 
impossible that this lady should become a mother, but that 
sexual intercourse, limit^ in some particulars, is not only prac- 
ticable^ but has actually taken place ; and two of the medical 
witnesses depose that the lady is not a virgin. 

What would have been the effect of this state of things had Under ^e 
the husband prosecuted his suit at an earlier period, or the wife ZJ^^ei of tibe' 
had sued for a restitution of conjugal rights, we do not feel our- ^^'^ ^^ ^^- 
selves called upon to say (a) ; but taking into consideration the endded to a 
whole circumstances of the case, and founding our judgment on ^^^^^ 
the whole, and not on part only, we are of opinion that Mr. 
B. is not entitled to a decree pronouncing this marriage to have 
been null and void, ai initio. 

Proctors, for the husband, Rothery ; for the wife, BathursL 

(a) Thb appears to leave the dedaion in D— -against A , 1 

Rob. 279. untouched. 


Thb High 
CouBT or 

THE " KINGALOCK." ^JT!!"!!:"' 

Feb. 20. 

1 HIS was a suit for salvage brought by the owners and crew Jbrig! wWch^ 
of the steam-tug« '* Friend of all Nations,** against the *^ JSang- had suffered 
alock," a brig of 143 tons burthen. damage, irith- 

oat mentioniiig 
this fket, agreed with the master of a steam tag for ordinary towage to London for 40L Daring 
the service the master of the tag diaoovered the ftct of sach preTioas damage, repadiated the agree* 
meat, and brooght a suit for salvage. Hetd, 1st. That additional salvage cannot be engrafted on an 
agreement for eztraordioary though it maj upon one for ordinary towage. 2nd. That the mere 
concealment of a &ct which might operate on the service and therefore on the agreement vitiates 
it. 3rd. That in this case the facts concealed might operate on the service by rendering it longer 
and more arduous, and that the agreement was invalid. 150^ awarded. 

8 1 
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Additional 
salvage must 
not be eD* 
grafted on an 
agreement for 
extraordinary 
towage. 


Distiaction be- 
tween ordinary 
and extraordi- 
nary towage 
senrice. 


On the 26th of August, 1853, the brig was near the mouth 
of the Thames, bound from Newfoundland to London, with a 
cargo of oil and seal skins. The steam-tug, observing an endgn 
flying at her gaff, came to her, and entered into an agreement to 
tow her to London for 40iL After a short time the hawser 
broke, and the master of the tug then discoyered, for the first 
time, tiiat the brig had previously encountered tempestuous 
weather, and suffered considerable damage. He immediately, 
according to his account, declared the agreement at an end, 
continued to tow the vessel as though no agreement had been 
made, and, after gpreat exertion and difficulty, brought her 
safely to the London Docks, on the evening of the 27th. 

The owners contended that the original agreement for 40/. 
was binding and valid, though, to avoid litigation, they tendered 
80/. 

Dr. Addams and Dr. Twi$$ appeared for the salvors ; Dr. 
Haggard and Dr. Deane for the owners. 

Db. Lushikotok. I have no intention of departing from 
the principle laid down in the cose of the ** Kilby "(a) ; on the 
contrary, I am of opinion that the principle there laid down is 
well founded, and consistent with justice. The real question 
will be whether what I said in the case of the " Kilby " is ap- 
plicable to the circumstances of the case now under considera- 
tion. The principle I there laid down is in these words: 
** Where there is an agreement to tow a disabled vessel from 
one port to another, it not being an ordinary towage service, I 
will not engraft upon it additional salvage for any little assist- 
ance rendered." I am exceedingly glad, though I confess I am 
somewhat surprised, that I should have expressed myself with 
so much caution on that occasion, because, when delivering a 
judgment, without its being previously written, it does not 
always happen that it is expressed in terms so guarded as these. 
I have made a distinction which I am about to explain, and I 
adhere to it. Now, let us consider these matters a little. It 
appears to me tliat there are two species of agreement which 
may be entered into by a vessel, whose usual occupation it is to 
tow vessels from one place to another. One is, where she meets 
with a vessel disabled, and where she undertakes, for any sum 
agreed upon between the parties, to perform the service of 
bringing the vessel from one port to another, or a place of safety. 
That may be called an extraordinary towage, because it is not 
in the ordinary occupation of the vessel, and not to be con- 
sidered ordinary towage, which is of a different description. 

(a) Feb. 23. 1S58. 
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Ordinary towage is that which takes place for the purpose of , ^^' . 
expediting a vessel on her voyage, either homeward or outward. Thb 
Where a master of a towing-vessel, with his eyes open, sees " ^"o^^^k.** 
another ship in any way disabled, and makes a bargain, cog- ><<9>"«)u> 
nimnt of all the facts necessary to be known, he must be bound 
by that bargain ; and any accident that may happen afterwards, 
any difficulty that may arise, any delay that may be interposed 
in the performance of that service, he, of course, must put up 
with, because he takes the chances, and makes a bargain to cover 
all such risks as these. I, therefore, repeat, that wherever a 
bargain is made in good faith for the towing of a vessel, I will 
not engraft upon it, whatever may be the drcumstances that 
subsequently occur, any additional reward beyond that com- 
pensation which is stipulated to be paid by the mutual agree- 
ment between the parties^ 

But, with respect to ordinary towage service the case is dif- An agreement 
ferent. There all that is stipulated for on behalf of the vessel ™^/of ^^- 

. . • . ^^"^ towage 

towing is, that she shall receive the ordinary reward which is may be termi- 
paid in compensation for that towage service, and the reward is ^^7c!r- 
not apportioned to the performance of a salvage service that cunutancee 
may become necessary afterwards; therefore, I think, there is tbe sei^iceimo 
a clear distinction between the two cases. Where a service has nlvage. 
been commenced as an ordinary towage Service — the vessel 
being in no distress — for the mere purpose of expediting the 
voyage, if it happens that a salvage service unexpectedly be- 
comes engrafted upon it, the towing-vessel may not be bound to 
take the ordinary reward for a towing service. 

So much for the distinction between the two species of tow- 
ing service. 

Let us next consider whether there is an agreement for 
matters of this kiud. 

An agreement to bind two parties must be made with a full An agreement 
knowledge of all the facts necessary to be known by both ™»yj» ▼»^ift^«^ 
parties; and if any fact which, if known, could have any cealmemof 
operation on the agreement about to be entered into is kept JSeht affect** 
back, or not disclosed to either of the contracting parties, that tbe fervice, and 
would vitiate the agreement itself. It is not necessary, in order \^^^^ opem^* 
to vitiate an agreement, that there should be moral fraud ; it is ^P<>" *^^^ 
not necessary, in order to make it not binding, that one of the ^tT™^ 
parties should keep back any fact or circumstance of import- 
ance, if there should be misapprehension, accidentally or by 
carelessness ; we all know that there may be what, in the eye of 
the law, is termed equitable fraud. 

What I have to do on the present occasion is, a tender having Application of 
been made of 80/., which more than covers the agreement itselt *^*^ pnncipic/i 

° to the circum* 
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to see whether there ever was a sabsisting agreement ; and, if 
8o» to see whether it has been invalidated by any circumstances 
that have occurred subsequently to the agreement- 
It appears that this was a valuable vessel, coming from New* 
fonndland, of the burthen of 143 tons. At the entrance of the 
river Thames she met, on the 26th of August, with extreme 
bad weather ; she was compelled to slip from one anchor and 
cable, the foresail was split, and a new one was about to be bent 
when the steamer came up. It appears, on all hands, that 
these two drcumstances were not disclosed to the master of the 
steamer, and the question therefore is, whether the omission to 
disclose these two facts would or would not have an operation 
on the agreement which was afterwards made between the 
parties* The agreement was for a sum of 401, and no doubt it 
was up to the port of London, as sworn on the part of the 
salvors. I apprehend that the agreement may be said to be 
somewhat of a mixed nature at that time; it is hardly to be 
considered an ordinary towage, not on account of the state and 
condition of the ship, but on account of the state and condition 
of the weather, which happened to be exceedingly tempestuoua» 
I think whether the omission to state these facts would vitiate 
this agreement or not, will depend upon whether they could, 
with any reasonable probability, affect the service about to be 
performed. I am of opinion that they might have an effect on 
that service, because I apprehend that coming up the river 
Thames, particularly during weather so tempestuous as this is re- 
presented to have been, the services might have been delayed and 
rendered much more arduous, much more difficult in consequence 
of the want of ground tackle, which might be of the last im- 
portance to the saving of the vesselj and which might, to a 
certain extent, have governed the manoeuvres of the steamer. 
I therefore come to the conclusion that, as it might affect the 
performance of the service, the agreement was null and void^ 
ab initio. Having come to that conclusion, it is not necessary 
to follow the remaining facts, and I have only to ascertain what 
ought to be the reward, in the nature of salvage ; because I 
agree with the ai^ument addressed to me by Dr. Jenner, in 
entire accordance with what I said in the case of the ^ Ealby," 
and which I now repeat, that if there be an agreement for ex- 
traordinary towage, with a full knowledge of the state of the 
vessel, in that case no addition to the reward ought to be made, 
whatever might be the circumstances. It seems, in the present 
case, that the hawser broke, a second anchor and cable were 
slipped finom, and it clearly appears to me that the vessel, at 
this time, was in very considerable danger of going on what is 
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called the Shingle Sand. The windlass, at that time, had also ^ ^^^^' , 
become disabled, and altogether it appears to me that the vessel Thk 

was in a yerjr dangerous position when she was taken in tow. ** Kikcalock.* 

It is clear, from the evidence, that the steamer did sustain ^ ^^9^^^* 
considerable damage and straining in the performance of the mnstbeonits 
service, but upon this I place very little reliance, because, gjjwd««to 
whether it is a case of ordinary towage, or extraordinary towage, aecideot to th« 
the Court must be on its guard in considering any accident I^TT*"!^^ 
which may happen to a steamer as a good ground for aug- ground for 
menting the rate of towage. I am of opinion that the vessel {h|f]^^*JJ* 
was rescued from considerable danger by this steamer. The towage, 
principle I have always endeavoured to follow is this, that 2^*^°*^.^ 
when steamers render salvage service, they are entitled to a ahighi^rrate 
greater reward than any other set of salvors who render the gteamerflhan 
same service ; and for this plain and obvious reason : in conse- to other ves- 
qucnce of the power they possess, they can perform such ser- ^ 
vices with infinitely greater celerity than other vessels, with 
infinitely greater safety to the vessel in danger, and frequently 
under circumstances in which no other assistance could by pos- 
sibility prevail. 

I think I may exemplify that upon the present occasion. 
When the vessel was lying off Sheemess, it is quite clear 
that no power short of that of a steamer could have prevented 
this vessel, in human probability, from being lost. In the 
present case I must overrule the tender, and give the sum of 
160/. When I see the value of the property saved is 60002., 
whether it is the owners or the underwriters who have this 
sum to pay, I think they ought to be well satisfied. 

Proctors for the salvors. Deacon ; for the owners, Middleton. 


Trb High 

THE "ROSEHAUGH." ^^Z^'x 

IHIS vessel was proceeding, with a cargo of wheat, from Pilotage scr- 
Leith to Stockton, when she was driven by stress of weather, ^^henTthcTC ^ 
off Flamborough Head, forty or fifty miles south of her port of are no licensed 
destination. Two cobles went out to her assistance, and con- vlce^hich*^'* 
ducted her into Bridlington Harbour, for which service they ^o"!^ be pilot- 
claimed salvage remuneration. This the owners refused, on the ofldaiy 
ground that the service was pilotage only. w°*^ ^^^T 

Dr. Jennet appeared for the salvors ; Dr. R. Phillimore for yage, as re- 
theownera. SUSS^^ 

TolantariljT 

Db. Lushikgton. I will, in the first pbce, advert to the ^^^^"^ ^^ 
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, ^^^' , point alluded to by the learned counsel who has just sat 
Ths down. 
•• RosEHAuon." ji appear that this is a harbotir to which no regular pilots 
9"*^"^ are appointed by law ; and difficulties have arisen^ not only in 
this, but in other cases, as to the state and condition of persons 
represented as performing the duties of pilots there, and occa- 
sionally the duties of salvors, as the case may be. Pilots un- 
questionably do not stand on the same footing as these persons ; 
and for this reason ^- in the first place, they are under no obli- 
gation to go out to vessels at all ; the pilotage remuneration is 
fixed on the ground of its being a monopoly, and the persons so 
engaged being employed in preference to any one else, and con- 
sequently an obligation is imposed upon them of always going 
out — unless it be at the ri'sk of their lives — and performing 
their duty, whatever may be the other circumstances. 

It is the supposition of the law — I presume a well-founded 
supposition — that the rate of pilotage service, taking one case 
with another, is an ample remuneration for the services per- 
formed ; but there is a striking difference between a person pos- 
sessed of such monopoly, and entitled to charge a given sum, 
and a person voluntarily performing a duty, whether a pilotage 
or a salvage service, because the latter has a right to exercise 
his own judgment as to whether he will go out on the service 
or not, and may then demand a fair remuneration for whatever 
be does. It might happen that mere pilotage pay would be no 
reward at all to a person who goes out under these circum- 
stances. I will take a case resting on the strongest grounds. 
Suppose there was no such danger as to prevent a pilot going 
out for the ordinary rate of pilotage, it would not follow that 
individuals who voluntarily perform that duty would be entitled 
to no more pay, because the grounds are totally different. It 
may be a misfortune, but it is one that cannot be helped ; and 
what the Court must do. is to give the person who performs the 
service the sum which, according to its judgment, is actually 
deserved. 

The learned Judge, after stating the circumstances of the 
case, said, — It is a service that must be compensated; nothing 
has been offered, and it has been treated as if these people were 
regular pilots, and as if, by offering them pilotage, you could 
get rid of the case. That, however, is not so ; and I shall give 
them 15/. I wish that such cases as these should be settled on 
the spot, and not brought here. 

The proctor for the salvors said, — Every endeavour was made 
to settle it on the spot, but the owners refused. 
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The Coubt. Then the owners must pay for that refusal in , ^^^^' , 

the costs. The 

Proctors, for the salvors, Jenner ; for the owners, F. Bobarts. '^^osmAvauT 


THE "WANSFELL." 


Tbb High 
Coubt of 

Al>UtnALTf. 

March 24. 


The « Wansfell" and the " Edward Johnston," two vessels of Two TeweU. 

the one A. 

nearly 1000 tons burthen, came into collision near the Skerries dose hauled on 
Lights, about two A. M. of the 1st December, 1853. {^* Sill/B.^ii 

Cross^actions were entered. The respective cases are stated the starboud 

in the judgment. f«t^°Lh 

Dr. Bayford and Dr. TwUs appeared for the ** Edward John- <^er under 
ston,** Dr. Addams and Dr. Curteis for the ** Wansfell." of probaWe^- 

Itsion; A. 

Db. Lushtngton, addressing the Trinity Masters, {a) Gren- jy^^ ^imt she" 
tlemen, — This collision took place on the morning of the 1st of J^ to blame 
December, in the Irish Channel. The weather, as it appears to ported, that the 
me, though rather hazy and rainy, was not such that the colli- !^n"|p^|y" 
sion could be the result of inevitable accident. There is some occasioned by 
discrepancy in the evidence produced by these two vessels, ence^to tbe^' 
especially respecting the quarter from which the wind was ruie» and that 
blowing. It is alleged by the " Edward Johnston " that the ^l^ ^J^ ^ 
wind was south ; by the " Wansfell," that it was south-east — S^^^Jffi « 
a difference of four points. It is said, on the one hand, that up three times: 
the " Edward Johnston ** was close hauled ; upon the other, *«^» **> J^»?« 

* , for not having 

that the " WansfelP was close hauled. It is impossible for me, ported in time. 
and I should think somewhat difficult for you, to state from fltf^^V**"^ 

^ , can recover. 

which quarter the wind blew. If, however, the wind was be- judgment 
tween the two statements, then it might be that neither vessel 
was close hauled, looking at the course which they pursued. 

The representation of the ** Edward Johnston ^ is, that she 
was close hauled on the port tack when she saw the ** Wans- 
fell ; " that as soon as she saw the light of that vessel, she luffed ; 
and it is alleged that she luffed again upon her nearer approach. 
We will admit, for the purpose of the questions which I am 
about to put to you, the statement made on behalf of the " Ed- 
ward Johnston," and will consider the *' Wansfeli" to have been 
on the starboard tack, sailing free. 

Now the questions on which I shall have to request your 
opinion are of considerable importance to the result of this case ; 
the first is, whether the " Edward Johnston '* was to blame for 
having luffed, and for not having ported ; the second, whether, 

(a) Captain Pixlej and Captain Weare. 
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•• Wanstell.** 


Buppoding her to blame, the collision was occasioned by the not 
porting her helm. 

It is your duty always to bear in mind the Act of Parliament 
which was passed for the government of cases of this descrip- 
tion. Whether that Act was right or wrong, it is yonr duty 
and mine to carry it into execution to the best of our judgment. 
The words are these : — " Wlienever any vessel proceeding in 
one direction meets a vessel proceeding in another direetionj and 
the master or other person having charge of either such vessel 
perceives that if both vessels continue their respective courses 
they will pass so near as to involve any risk of a collision, he " 
(that must be the master of the vessel) *' shall put the helm of his 
vessel to port, so as to pass on the port side of the other vessel **(£!) 

Now we have nothing in the nature of a channel to impede 
the operation of this rule. I, therefore, leave that entirely out 
of consideration, and simply put the question to you, whether 
the two vessels were not approaching each other in such a course 
that if they continued there was clearly a risk of collision, and 
whether, under these circumstances, it was not the bounden 
duty of the ** Edward Johnston" to port instead of starboarding 
her helm ? If you should be of that opinion, the next question 
will be one of considerable importance, namely, whether the 
collision was occasioned by the non-observance of this rule? 

It appears to me, looking at the facts of this case, that the 
collision may have been occasioned either by the non-observance 
of this rule, or by the misconduct or neglect of those on board 
the " Wansfell.'* 

I now come to the case of the ** Wansfell." She represents 
herself to have been on the starboard tack, close hauled, and 
that the wind was north-east, inclining to west. She says her 
own course was south-east by east, so that you have seven 
points between the wind and her course. Looking at the re- 
presentation of the ** Wansfell,** I cannot satisfy myself that 
she was so dose hauled on the starboard tack as she represents 
herself to have been. The next question is, whether, under 
the circumstances I have stated, it was not her duty to have 
ported, and to have ported in time. I think Uie evidence in 
this case clearly shows that if each vessel had discharged her 
respective duties, no collision would have taken place ; th^^fore 
the question will not only be whether she was bound to port, 
but to port in time. It is not my intention to occupy your 
time in going through it, but there is important evidence in the 
case, and, according to her statement, she luffed up no less than 
three times. 

(a) 14 ft 15 Vict. c. 79. s. 27. 
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Dr. Lubhingtok, having retired with the Trinity Masters 
for consultation^ said^ on their return, — 

The gentlemen by whom I am assisted are of opinion that 
the ** Edward Johnston " was clearly to blame, and this is also 
my opinion. She is not only to blame, but the collision was 
occasioned principally by her conduct It is dear, therefore, 
whatever may be the conduct of the '' Wansfell," the ** Edward 
Johnston " cannot recover; because, where the collision has oc- 
curred by the non-obedience to the rule of porting the helm, it 
is directed by the Act of Parliament that the vessel should not 
recover in that action. 

There is a cross-action brought by the '^ Wansfell '' against 
the " Edward Johnston," and the gentlemen are of opinion that 
the *' Wansfell *' is to blame also ; for she was, in fact, sailing free, 
and she did not do her duty, which was to port her helm in time. 

Therefore the result is that, neither succeeding in the action, 
each must pay their own costs, (a) 

Proctors, for the ''Edward Johnston," Teibs; for the 
" Wansfell," F. Clarkson. 


1854. 

' — .= — ' 

Thb 
••Wawsfkll.' 

JudpnenU 


(a) Upon this decisioD a question 
is likelj to arise whether the ** Wans- 
fell,** though to blame for not porting in 
tim£y is barred of recovery bpr statute, 
or whether the general Admiralty law 
in cases where both vessels are to 
blame, is to be applied to her cross- 


action. In the latter case it would 
seem that the ** Edward Johnston*" 
would have to pay a moiety of the 
** WansfelFs** damage, though she 
could recover nothing on account of 
her own damage. 


THE "MINERVA/* 

X HIS was a cause of salvage brought by the ** Pilot,** a steam- 
tug, manned with seven hands, agunst the " Minerva," a 
schooner, of the burthen of 98 tons, laden with a general 
cargo. 

The whole circumstances are stated in the judgment. 

Dr. Hoffffard and Dr. B. Phillimore appeared for the salvors ; 
Dr. Addams and Dr. Twiss for the owners. 

Db. Lushikgton. This is a claim for salvage preferred bj 
eleven persons, of whom nine, at least, were pilots, who went 
out from the harbour of Shields to perform the service on tlie 
6th of January, 1854. They succeeded in saving property 
which, including the ship and cargo, amounts to the value of 
2320/. 

I will first address my attention to the danger to which the 
ahip and cargo were exposed, if any, at the time they went out 
to render assistance. It appears that she was a vessel of 98 
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. ^^^^'\ toDB, and Bailed from Newcastle on the 2nd of January^ laden 
Ths with a general caigo, bound to London. The statement on 
"MwERTx." bejjjjf ^{ ^^ owners is to the following efiect: — "On the 
night of January 5. she was brought to anchor about three 
quarters of a mile from the shore off Limekiln, a point about a 
mile and a half from Whitburn, in the county of Durham, and 
that on the following morning a signal for asastance was 
hoisted on board the said schooner, as it continued to blow 
hard, although as the day advanced the wind considerably 
abated. ** 

As the master and the whole 'of the crew were lost, we are 
unable to obtain, from the most general source of information, 
what was the real state and condition of the vessel at the time, 
— what were the dangers which were apprehended, what were 
the perils which induced them to abandon the vessel, though 
at the risk of their lives. However, it is clear, from the signal 
of assistance being hoisted, that they apprehended some as- 
sistance was necessary, and that the vessel was in some degree 
of peril. 

Now, without adverting to the affidavits produced on behalf 
of the salvors, I shall first direct my attention to the evidence 
of a person who ought to have been able to contribute to 
the knowledge of the Court upon this subject, — I mean the 
affidavit of Mr. Hutchinson, who represents himself as a fisher- 
man, a deputy at Whitburn to Lloyd's agent, and receiver of 
droits for the port of Sunderland. He states : '* About half- 
past three o'clock in the morning this deponent saw the * Mi- 
nerva,' distant fully one half, if not three quarters of a mile 
from the shore ; that she was riding at anchor as easily as any 
vessel could well ride." Now, when I read this affidavit, of 
course I endeavoured to tax my ingenuity as to why it was that 
a vessel in this quiet state should have been abandoned, which 
abandonment led to the loss of the master and crew. 

With extraordinary simplicity he proceeds to state : ** That 
the crew of the said vessel were drowned about one o'clock in 
the afternoon, and almost immediately afterwards the sea and 
weather became quite calm ; that he verily believes that there 
was no risk in a boat going from a steatner to the ' Minerva ' 
at the time the < Pilot' steam-tug came alongside of her." — It 
is somewhat singular that no boat had ventured out, notwith- 
standing the signal of distress, though the life-boat was in the 
neighbourhood where the signal was seen. — " That the fisher- 
men belonging to Whitburn would have gone off in their life-boat 
to the * Minerva ' if they had thought she was in danger." — 
At least they might have supposed there was some degree of 
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danger when they saw the flag of distress. When I see the , ^^^'^' , 
contradiction between this affidavit and the other evidence in Thb 
the case, I am somewhat surprised at the conclosion he draws: " Mimbbva.** 
— ** But seeing there was no danger, they thought it useless «*««"*• 
going to her with the lifeboaf 

How comes it about, if all this be true, that the unfortunate 
persons on board this vessel risked their lives in the hope of 
saving them ? What motive could they have had for leaving 
the vessel, except that of the imminent peril they were in ? 
They must have thought that the only chance of saving their 
lives was by taking to their boat. I must confess that this affi- 
davit, coming from a gentleman aged eighty-three, did surprise 
me. The search that must have been made for evidence does 
infinite credit to those who act on the part of the owners. How- 
ever, so it was ; the crew thought it for their advantage to run 
this risk; and, unfortunately, they were all drowned. I can 
come to no other legitimate conclusion than that they thought 
the ship was in imminent danger, and that their lives were 
exposed to periL 

A question has been raised as to whether this vessel was a 
derelict or not, in the legal sense of the term. It is impossible 
for us to ascertain whether the crew of the vessel had a spes 
recuperandi or not; but, be that as it may, the vessel was 
quitted ; and, whatever spes recuperandi they might have had, 
it unfortunately was terminated by their deaths. I cannot doubt 
that in every sense, legal or otherwise, this was to be considered 
a derelict. 

Having disposed of that part of the case, I now come to the 
question, was there any danger in crossing the bar? I have 
affidavits from persons entirely disinterested, eye witnesses of 
the transaction, perfectly cognizant of the state of the coast, and 
seeing everything that occurred, speaking in the most positive 
terms to the great risk incurred by the pilots in performing the 
enterprise they undertook. I have, also, the instaiyoe of another 
vessel which attempted to make the schooner, but was deterred 
in coifsequence of the danger, and went back. 

All these facts are proved — if anything can be proved in a 
salvage case— -which some, who have great experience, may 
doubt. They are contradicted by nothing worth consideration, 
with the single exception of the " Tarn o' Shanter." I will sup- 
pose that the case of the " Tarn o' Shanter " was identical with 
this in the enterprise, and then I think the answer is, that 
those people were not paid as they ought to have been ; and it 
is my duty to pay no regard to it at all. If they did encounter 
this risk, and perform a service at all like this, it is a matter of 

S. & A. — YOL. I. T 
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astoniahment to me that they should be contented with the 
muneration they received. Supposing the fact to be ao, it 
would make no difference whatever in my mind. 

But it is mid there could not have been the same danger, or 
the ** Tarn o'Shanter " would not have gone out. In the first 
phuse there was a difference in the tide. The one went out 
when the tide was ebb ; the other, when it was approaching 
flood. Any one conversant with what is seen on the coast must 
be well aware that there is no danger at one time, and great 
danger at another. The pkces in which the two vessek were, 
at the time the services were rendered, are totally different. 

Looking at the whole of the facts, and being of opinion that 
there are great ingredients of merit to constitute a claim for a 
high rate of salvage, but, at the same time, remembering that 
the judgment of the Court must be guided by justice, I lay out 
of conaderation old rules ; I never think of a moiety or any 
other such sum ; I endeavour to give a reward proportionate to 
the service. I think this was a great enterprise, and I will add 
to this, though it has been very ingeniously aigued that the 
salvors might and must have known that the crew had left the 
vessel, yet there is no evidence of that fact. These persons 
commenced the enterprise long before the crew quitted the ves- 
sel ; but had they been told that the crew had quitted for the 
shore, it was impossible for them to know that no part of the 
crew had been left on board. Had this unfortunate crew ex- 
hibited a little more patience, the going out of the steamer might 
have been the means of saving their lives. 

Looking at the whole case I am of opinion that 6002. is a 
proper reward to give the salvors. 

Proctor for the salvors, Stokes; for the owners, F. ClarkMon, 
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LAKIN against LAKIN. 

X HIS was a cause of restitution of conjugal rights, pro* 
moted by virtue of letters of request from the Consistory Court 
of Lichfield, by Caroline Lakin, against her husband Abraham 
Lakin. 

The suit commenced in December, 1849; and, no appear-* 
ance having been given for Mr. Lakin, the proceedings agunst 
him were carried on in pcenam* On the third sess. Easter Term^ 
1850, the Judge, Sir Herbert Jenner Fust, by interlocutory de- 
cree, pronounced the libel proved, and assigned Mr. Lakin to 
take his wife home and treat her with conjugal affection. Of this 
decree, which was personally served upon him, he took no 
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notice. On the second seas, of Trinity Term^ the Judge^ at the ^ 


1854. 


petition of Mrs. Lakin's proctor, pronounced Mr. Lakin con- i.akin 
tumacions and in contempt, and directed his contempt to be ^^ur. 
signified according to the statute. jj^^ three 

A writ de corUumace capiendo was thereupon extracted fix>m yean' impri- 
the Court of Chancery against Mr. Lakin, under which he was, appUed for his 
on the 12th of June, 1850, arrested and imprisoned in the ^^^^^ 
county gaol of Salop, where he has ever since remaned. under the 

It appeared, from affidavits now brought in, that in the month '^"^^ of 
of September 1849, Mrs. Lakin had eloped from her husband's the ciue, dU- 
house at Whitchurch, in the county of Salop, with a man named ^"^j^rofess- 
John Dale, and that she had ever since been living in adultery ing obedience 
with him at Liverpool ; that her husband, who was a journey- ^ ivlthoot^ 
man cabinet-maker, on wages of 25s. a-week, and had four enforcing the 
children to support, was prevented by want of means from contempt of 
taking any proceedings agwist her ; that Mr. Lakin on, being j^^^y ^17" 
served with the decree returned in this cause, thought his wife 
could not seriously intend to prosecute such proceedings, and, 
from fear of incurring expenses, abstiuned from seeking legal 
advice thereon; that, having been improperly advised by his 
friends, he neglected to attend to the instruments served upon 
him, and was on that account ultimately imprisoned ; that he 
has now remained in prison three years and a half; that he has 
recently obtained informatiim of his wife's having been delivered 
of a child, which child was registered at the office of the regis- 
trar of birthfl and deaths as the '' child of John Dale and 
Caroline Dale, late Lakin," and that Mrs. Lakin had acknow- 
ledged the said child to be hers. 

Mr. Lakin's affidavit also stated that he was willing and de- 
sirous to obey the orders and commands of this Court in all things 
lawful for the future. It further appeared that Mrs. Lakin had 
been informed that an application would be made to the Court 
for Mr. Lakin's release, and that she replied thereto that she 
should have or make no objection thereto. 

Notice had also been given to Mrs. Lakin's proctor. 

Sir J*. D. Harding Q. A. now moved the Court to absolve 
Mr. Lakin from his contempt and contumacy, and to direct an 
order to be made upon the sheriff of the County of Salop for 
dischar^ng him from custody, and said the Court was em- 
powered to do so either under 53 Geo. 3. c. 127., or under 3 & 
4 ^ct. c. 93. The latter required the consent of the opposing 
party in the sult> but did not require the submission of the party 
imprisoned for contempt ; the former required the submissiou 
of the party in contempt, bat did not require the consent of the 
other party to the suit. In the present case, the party in con- 
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tempt had ori^nally a good ground of defence to the suit, but 
being badly advised^ had neglected to obey the orders of the 
Court. He now submitted himself, and professed his willing- 
ness to obey the lawful commands of the Court for the future. 
The Court could, therefore, order his discharge under the sta- 
tute of 53 Geo. 3. c 127. The statute of 3 &4 Vict c. 93. was only 
auxiliary to that statute, and did not repeal it. But if the Court 
had any doubt upon that point, it was competent to the Court to 
discharge the prisoner under the later statute, for the affidavits 
showed sufficient consent on the part of Mrs. Lakin, the oppos- 
ing party in the suit. She was informed of this application, 
and* expressed her intention not to oppose it. Notice has also 
been given to her proctor, and his non-appearance is a construc- 
tive consent. As Mrs. Lakin might, perhaps, give further trou- 
ble by denying her consent at some future time, it would be 
preferred to have the discharge under 53 Geo. 3. c 127., if the 
Court thought it could, under the peculiar circumstances of the 
case, order his discharge upon his profession of obedience for the 
future, without requiring him to obey the particular order for 
the disobedience to which he was imprisoned. 
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Sir John Dodson. This is certainly a very hard case. 
This person has suffered a long imprisonment through the ill 
advice of friends, for there seems but little doubt that he would 
have had a good answer to the suit if he had thought proper to 
appear. I do not know that I am bound to enforce the order 
upon him to take his wife home and treat her with conjugal 
affection, for that order would certainly never have been made 
if the facts now brought to the knowledge of the Court had 
been made known at the proper time. He now submits him- 
self, and professes his willingness to obey all the lawful com- 
mands of the Court I think that is sufficient, and I will sign 
the writ of deliverance annexed to statute 53 Gteo. 3. c. 127. 

Proctor for the applicant, Pritchard. 


CUTTO against GILBERT. 

X HIS was a business of granting probate of the last will and 
testament, bearing date August 11 1825, of Abraham Cutto^ 
late of Granda Place, Old Kent Road, promoted by Ann Cutto, 
widow, the relict of the deceased, and sole executrix named in 
the said will, against Elizabeth Gilbert, widow, the natural and 
lawful sister, and only next of kin of the deceased. 

The proctor for Mrs. Gilbert admitted the said instrument 
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to be a duly executed will of the deceased^ but alleged that the , ^^^^* , 
same had been revoked, and that the deceased was dead intes- Cotto 
tate, and brought in an allegation to the following effect : — Qmekp. 

First and second articles pleaded^tbe history of the deceased, ofitobeginaiDg 
and his death on the 16th of July 1863. aod endmg 

"^ « 1 1 wiui uie words 

Tliird. Thai, on the 11th of August 1825, the deceased 'MastwiU." 
(whose property at such time was of vely small amount) duly ^^^^J^. 
executed the will, &c., and thereby bequeathed all the estate ment was not 
and effects which he then possessed to the said Ann Cutto, and ^^^^IJ^^^ 
appointed her sole executrix. no eiddence of 

Fourth. Thatt upon an occasion happening four years or jjeu; that the" 
thereabouts before the death of the deceased, the said Ann former will, 
Cutto inquired of him whether, from the lapse of time since the ing i^an- 
date of the said will, any confirmation or re- execution thereof ^^^ wasre- 

, , , Tokodf and 

was necessary, whereupon the deceased replied that the sidd will that the de- 
was perfectly valid and did not require any confirmation, or in ^^ISate!^ 

words to that effect. AUegaium. 

Fifth. Tliat the said Ann Cutto sayed, out of the allowances 
paid to her by the deceased for household purposes, a sum of 
money amounting in the whole to 50007. or thereabouts, and 
invested the same for her own use and benefit in the purchase 
of government stock -, that, some time shortly before the year 
1852, the deceased became aware of such investment, and 
although he expressed himself displeased thereat, he did not 
deprive her thereof, nor in any way interfere with the same. 

Sixth. TTiat the deceased entertained and expressed great 
regard for his said sister, Elizabeth Gilbert, and her family, 
corresponded with her, and occasionally visited her at Spalding^ 
in the county of Lincoln ; that the deceased and his said sister 
were on terms of intimacy with Ashley Maples, who also re- 
sided at Spalding, and was trustee of deceased's father's will ; 
that, in the summer of 1852, during two visits to his said sister> 
the deceased, in reference to the contents of the will of his said 
sister, which he had recently perused, and the state of her 
family, held several confidential communications with the said 
Ashley Maples, and then intimated to him his intention of 
benefitting his said sister and her daughters by his own will. 

Seventh. TTiat the deceased returned from the second of his 
visits to his sister in August 1852, and very shortly thereafter, 
being of sound mind, and having an intention to make his last 
will in writing, and thereby to revoke his said will bearing date 
the 11th August 1825, and to make (amongst others) a provi- 
sion in favour of his said sister and her daughters, did, with his 
own hand, draw up and reduce the same into writing, and did, 
on the day of the date thereof, produce at the office of John 
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White, a solicitor, to two of his derks, a paper writing, being the 
Tery last will and testament so drawn up by the said deceased ; 
and did declare the same to be his last will and testament, and 
did then and there set and subscribe his name at the foot or end 
thereof, and affix his seal thereto (though informed that it was 
unnecessary), in the presence of the said two clerks, who there* 
upon attested and subscribed the same, as witnesses in the pre- 
sence of the deceased, and of each other ; that the said will was 
not supplemental or codicillary, but was a substantive will, and 
that from and after the execution thereof his said former 
will was revoked ; tluzt the deceased was of perfectly sound 
mind, &c. 

EightL That the deceased, on leaving the office of the said 
John White, with the said will in his possession, immediately 
after the execution thereof, met the said John White^ and 
declared to him that he bad just executed his will in the pre- 
sence of his clerksy and that he had wished him to attest his 
said will for him. 

Ninth. Deceased's illness and death. 

Tenth* TTiat the said will, which cannot. now be found, was 
in the handwriting of the deceased, and commenced with the 
words ** This is the last will and testament of; " that the same 
was described in the attestation clause thereof as '* the last will 
and testament " of the deceased. 

The admission of this allegation was opposed. 
Abo. S3. 1S53. Sir J* D. Harding Q. A. against its admission* 

In order to revoke a first will by a later there must be either 
a distinct clause of revocation, or the later must be inconsistent 
with and substantially different from the former. The law has 
not said that under all circumstances a later will must revoke a 
prior instrument : Goodriffht y* Gl€uner(a), Harwood v. Good^ 
right {V) The law, in that respect, has not been altered by the 
statute. It is clear on the face of this allegation, that the con- 
tents of the later will are not known. It is not even alleged 
that the later was substantially different from the former ; not 
that the whole property was thereby disposed of. The mere 
declaration, that an instrument is a last will and testament is 
not sufficient to make it revocatory of all former instruments. 

Dr. Deane, on the same side, cited 11 JarmafCn Convey^ 
ancing{c\ Re Lewis (d), 1 fFms, JSxecutorSf 134. 

Dr. Haggard, cantrd. These Courts are governed by the Civil 


(a) 4 Burr. 2512. 

(b) Cowp. 92.; S.C. 3 Wi]8.497.; 
2 Black. 937. ; 7 Bro. P. C. 344. ; 
1 Saund. 279. h. 


(e) P. 119.; 429. n. 5. 
(d) 14 Jar. 514. 
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Law, and have always adopted the principle, posteriore testa-- 
mento superius rumpitiir. (a) There is no necessity to show an 
inconsistency with the former will. The rule of Common Law 
may be different — for there may be there two substantive 
wills, and therefore, in order to establish revocation, it may be 
necessary to prove repugnancy. That doctrine has never been 
imported into the Court of Probate ; yet the whole argument 
on the other side proceeded on its assumption. The doctrine 
of the Court of Probate was recognised by Lord Man^ld in 
the case dted on th6 other side : Harwood v. Goodright. He 
says : *' Though as to personal estate the law of England has 
adopted the rules of the Roman testament ; yet a devise of 
lands in England is considered in a different light from a Roman 
will. For a will in ihe Civil Law was an institution of the 
heir; but a devise in England is an appointment of particular 
lands to a particular devisee," &c. (i) 

Helyat^t Cast (c) shows the law of these Courts, and that case 
was noticed both by Lord Mansfield and Mr. Justice Yates, in 
GoodrightY. Glazier, (d) The doctrine has been followed in later 
years in Henfrey v. Henfrey {e\ which was affirmed by the Privy 
Council, and again in Plenty v. West. {/) 

The circumstances pleaded are quite sufficient to show that 
the later instrument was a substantive will and, therefore, that 
the former was revoked. 

Dr. jR. Phillimare followed on the same side. 

Sir J. D. Harding Q. A. and Dr. Deane replied upon the 
cases. 

Li Helyar v. Helyar the contents were known. The exe- 
cutrix was different So in Henty v. fVest. In fact, the Court 
is asked to decide this case, not so much upon any case in 
point, but upon an obiter dictum of the learned Judge. Plenty 
Y. fVest was cited in the Common Fleas, where it was not con- 
sidered authority, (g) 

Per Cubiah. Was there any evidence in the case of Helyar 
of a different disposition ? 

Sir J, 2>. Harding. Yes ; there was a difference both in the 
executrix and the residuary legatee. 


1854. 
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Sir John Dodsok. There is certainly some difference be- 
tween the case of Helyar v. Helyar (7i) and the case I am now 
called upon to determine. But it is pleaded, and I must take it 


(a) Inst ii. 17. 
ib) Ck>wp. 90. 

(e) 8 AtL 798.; 1 Gas. temp. 
Lee, 472. 

(d) 4 Burr. 2512. 


(0 2 Curt. 46S. ; 4 Moo. P.O. 33. 
(/) 1 Robert. 264. 
(g) 6 M. G. Sb S. 216. 
(AJ 1 Lee, 472. 
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to be true, at least for the present, that the kter instrument in 
this suit oommenced with the words '* TUs is the last will and 
testament of,** &c., and that the attestation clause also described 
the instrument as *' the last wiU and testament ** of the deceased. 

In the case of Helyar y. Helyar there were^ howeyer, dif- 
ferent executors, and a different disposition of the residue ap- 
pointed under the two wills (a) ; therefore, the case was stronger 
than the present All the information which I can collect from 
the allegation before me is, that the lost instrument was described 
in the commencement, and in the attestation clause, as '' the last 
will and testament ;** there is also a general ayerment that it 
was substantiye, not codicillary. 

The case of Plenty y. West (b), also cited at the bar, seems to 
me to come yery much nearer to the point than the former case ; 
stiU there is certainly a distinction which was pointed out by the 
learned counsel 

In that case both instruments were before the Court; in this 
the later is not forthcoming. In that case it was contended by 
one of the parties that the two instruments were not wholly in- 
consistent, and on diat ground probate of both, as together 
containing the will, was prayed ; but the learned Judge was of 
opinion that he could not grant that prayer for the reason he 
assigned, namely, that he knew of no case in which a former 
paper has been allowed to operate and form part of the probate, 
when there is a later instrument described as ^ the last wilL" 
It is true some conunent was made by the Judges in the Com- 
mon Pleas on the doctrine lud down by my learned predecessor, 
but I do not find that they denied it to be law, when applied to 
personalty. Since then it is the law of this Court ( whidi, until 
oyerruled, I am bound to follow), and as we haye the authority 
of the two cases cited, particularly Plenty y. West^ I think I 
shall only do what is consistent with the laws of the Ecclesias* 
tical' Courts, in admitting the present all^ation to proof. 

The cases cited by the Queen^s Advocate as to the law of real 
property are certainly yery important, but they do not seem to 
me to bear on the question I haye to decide. 

The Queen*s Advocate, I submit that if Plenty y. fFest is 
strictly law, there is a complete yariance between Common Law 
and the law of these Courts. 

The Court. It is the Ciyil Law on which this Court pro- 
ceeds, and there the doctrine respecting the question before me 
is laid down in the strongest terms, without any exception what- 
eyer, posteriore testamento prius ipso Jure rumpHur. There may 


(a) 1 Lee, 472. 475. 


(h) 1 Rob. 264 
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be an irreconcileable difference between these Courts 'and the 
Courts of Common Law, but that will not justify me in de- 
viating from what I apprehend to be the law here until I am 
so instructed by a higher authority. 

The allegation having been admitted, and witnesses examined, 
the case was argued by the same counsel on the evidence. In 
addition to the former cases cited, Stoddart v. Grant (a) was 
referred to. 
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Sir John Dodson. Mr. Abraham Cutto, the deceased in 
this cause, died on the 1 6th of July last, possessed of personal 
property of the value of upwards of 5000/., leaving a widow, 
Ann Cutto, and a sister, Elizabeth Gilbert, his only next of kin, 
the respective parties in the suit. 

It appears that the deceased made and duly executed a will, 
bearing date the Ilth of August 1825, and therein appointed 
bis said wife executrix and universal legatee. It is not denied 
that this will was duly executed, and was to all intents and 
purposes a valid instrument ; but it is alleged that it has been 
revoked by a subsequent instrument, duly executed by the de- 
ceased for that purpose ; that this latter instrument has been 
destroyed by the deceased, or at least is not now forthcoming ; 
and that, therefore, the deceased is dead intestate. 

The allegation given in on the part of Mrs. Gilbert was op- 
posed, but after hearing the arguments of counsel, the Court 
admitted it, being of opinion that if the facts therein alleged 
were fully proved, the will of 1825 was revoked, inasmuch as 
by the law of these Courts the execution of a will relating to 
personal property amounts to a revocation of a former will, 
whether the contents of the later instrument are known or not, 
provided there be in substance or effect, revocatory words. Un- 
der the statute there can be no revival of the former from 
mere presumption of intention. 

By the admission of that allegation the question of law was 
settled, so far as this Court is concerned. If that decision was 
erroneous, it is a satisfaction to the Court to know that its error 
may be rectified by an appeal to a superior tribunal. 

The point of law being settled to the best of my judgment, 
the only question for the present consideration of the Court is 
whether there is sufficient proof that the later instrument 
was duly -executed, and that it was a band Jide substantive 
will, and was not merely codicillary. Now, when an instru- 
ment has been destroyed, it frequently happens that its contents 
may be proved by a draft which has been preserved, by the 

ia) 1 Macq. H. L. 163. 
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memoiy of the witneMes, bj the deposition of persons who were 
privy to its contents, or by some other means ; and then the 
character of the instrument can be accurately ascertained with- 
out much difficulty ; but in the present case there are no written 
instructions produced, no draft, no fair copy. The instrument 
was in the deceased's own handwriting, and the contents were 
known to no one. The Court is, therefore, under the necessity 
of forming its judgment from a review of the whole circum- 
stances of the case. 

The deceased was a solicitor, and for thirty-six years held an 
appointment as clerk in the Receiver-General^s department of the 
General Post Office, which he resigned in the year 1851. About 
the same time he also retired from professional practice, and 
confined himself to the transaction of some business relating to 
some trust property in which he was concerned in the office of 
his friend, Mr. White, also a solicitor, in Barge Yard, in the 
city of London. In the summer of 1852, being on a visit to 
Mrs. Gilbert, his sister, at Spalding, in Lincolnshire, he^ in a 
conversation with Mr. Maples, intimated his intention of bene- 
fiting his sister and her family by his will. The evidence of 
Mr. Maples upon this point is in these words : ** The tenor of 
his conversations on those occasions was such as to impress me 
with the belief that he was going to make some provision by his 
own will in favour of the daughters of his said sister ; it was of 
them more particularly bespoke; .... my impression is that he 
made use of tlie word ' will,* in reference to himself and such 
his intentions in their favour, but I cannot speak to his exact 
expressions. He did not tell me in distinct terms what he was 
going to do, but he so expressed himself as to convey to me the 
impression that his intentions were as I have now expressed." 
Beyond that Mr. IVLiples is unable to carry his testimony. 

But it appears, that after this visit to Lincolnshire, he drew 
up with his own hand an instrument which he executed in 
Barge Yard Chambers, London, at the office of Mr. White. It 
appears that this instrument,whatever may have been its nature 
or its purport, was duly executed according to the require- 
ments of the statute. 

I must resort to the evidence of the witnesses to see, if pos- 
sible, what was the character of this instrument. The first 
witness is Thomas Watkins, a clerk of Mr. White's. He says, 
** I remember witnessing a paper for the said Mr. Cutto, at 
Mr. White's office. I cannot recollect the date accurately, but 
my impression is, that it was about a twelvemonth before his 
death. . • • • He came into the clerk's office, where I and my 
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fellow witness, William Ward Floyd, were, and he said to us 
he wanted us to witness something ; whether he said witness 
this, or witness my will, or what other expression he used, I do 
not clearly recollect. • . • • I certainly was under the im- 
pression that it was his will ; and though I do not actually re- 
collect it as a fact, I think he must have spoken of it as such, 
or else I should not, I think, have made the remark I did in 
reference to the seal ; I knew nothing whatever of the contents 
of the paper we so signed. I took so little notice of it that I 
do not know if it was in Mr. Cutto's handwriting or not ; I do 
not know if it had an attestation clause to which we put our 
names ; I only know that it was a paper with writing upon it. 
Probably knowing Mr. Cutto to be an attorney, I was induced 
to take less notice than I otherwise might. I have not the 
slightest recollection of the form or contents of the paper beyond 
its having the seal, &c.'* 

So that from Mr. Watkins we get very little information 
indeed as to the nature of this instrument. The deceased did 
go to Mr. White's office about a year before his death, and ask 
this witness to attest an instrument or paper, but whether it 
was a wUl, or what it was, he does not know. He really knows 
nothing that throws any light upon the subject. From the 
circumstance that Mr. Cutto was an attorney, he took the less 
notice of it. 

The next witness is John Ward Floyd, another clerk of 
Mr. Whitens, and he fortunately gives us some more precise 
infonnation. He says, *^ 1 remember witnessing a paper for the 
said Mr. Cutto in Mr. White's office. I should think it must 
have been about eighteen months ago ; I have, however, nothing 

to guide me as to the time Mr. Cutto came into the 

office, and said to me, * John, I wish you to witness my will ; ' 
and seeing Mr. Watkins there, he asked him to step in also, 
and he and Mr. Watkins and I accordingly went into Mr. 
White's room ; Mr. White was out at the time. Mr. Cutto 
then took a paper out of his pocket, and opened it on the desk, 
and proceeded to sign it ; Mr. Watkins noticed that there was 
a seal on the paper, and he observed to Mr. Cutto that a seal 
was unnecessary to a will now. This was said on the supposi- 
tion that the paper was a will, Mr. Cutto having so spoken of 
it in asking us to witness his will.** 

I'hat this conversation passed, I think there can be no doubt, 
and I would here remark, that looking back to Mr. Cutto's 
will of 1825, 1 find that he there made use of a seal at its exe- 
cution. In reply to Mr. Watkin's remark about the seal, 
Mr. Cutto replied, ^ Yes, I know, but it don't matter ; " or 
words to that effect. 
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a ^^^^' . O^ ^^^ tenth article this witness deposes, " My impression is» 

CuTTo that it was a short will, being written three parts down a side 
Q^l^^ of paper, but I did not know what its contents were. ... I 
Judgment csLnnotf from positive recollection, say what were the commenc- 
ing words of the sidd paper; but my' impression is, that as the 
paper lay open before me, I saw that it commenced with the 
words ' Thb is the last will and testament of,' or some similar 
words, denoting the paper to be the last will and testament of 
Mr. Cutto. We knew the paper to be Mr. Gutters will, and 
my impression is, and I have no doubt that I saw and read so 
much of it as showed it to be so, though on that point I am not 
able to speiik from positive recollection.'' So that the impres- 
sion upon this witness's mind is, that he saw the words " The 
last will and testament," and connecting that with the circum'* 
stance of Mr. Cutto asking him to witness his will, he seems to 
entertain very little doubt that he read so much of the paper 
which he attested as satisfied him that it was the last will and 
testament of the deceased ; and this opinion seems to me to be 
confirmed by the testimony of Mr. White, to whom the de* 
ceased, on meeting him when leaving the office, mentioned that 
he had been making his will, and that it was a short will, ''just 
like your father's.'' 

Under all these circumstances, it appears to me that there is 
pretty clear proof that the paper executed by the deceased in 
the year 1852 was not a mere codicil to the will of 1825, but 
a bond fide substantive will, and as such would revoke that 
instrument. 

I would guard myself against laying it down as an invariable 
principle, that the fact of a testator's calling an instrument his 
last will, is of itself sufficient to invest it with the character of 
a substantive will, so as to revoke all former instruments; 
undoubtedly instances have occurred in which persons have 
described an instrument as a '' last will," and have merely given 
one legacy additional to a former instrument; but /^rim^yactip 
an instrument so described must be taken as a will ; and, under 
the circumstances of this case, this gentleman, having prepared 
an instrument, called on two persons to witness his tiTt//, and 
having made a declaration subsequently that be had made his 
will, I think I must consider this as a regular hon& fide will, 
which must operate as a revocation of the former instrument. 

The deceased must, therefore, be considered to have died in- 
testate, for under the present statute (a) the former will cannot 

(a) This case fully illustrates the sioners : '' The only exception we 
remark of the Real Property Coinmis- think necessai7 to this rule (non- 
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be reyived by the deBtruction of the later, whatever may hare 
been the intention of the deceased. 

With regard to costs, I am of opinion that through the act of 
the testator himaelf this inquiry \yas absolutely necessary, and 
that it is a proper case for the costs of both parties to be paid 
ijut of the estate. 

Proctor for the widow^ Nicholson; for the next of kin^ 
Currey. 
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renval) is, where a will which has 
been wholly or partlnllj revoked 
bj a Babsequent will or codicil, is 
left perfect, and the subsequent will 
or codicil is cancelled or otherwise 
destroyed. If this exception were 
not allowed, tnlU might he defeated 


by parol evidence that eubeequent wills 
had been made and destroyed,"^ (4th 
Rep. R. P. C. p. »4.) 

Li the present case no eyidenoe 
whatever was given as to the de- 
struction of the later instruments. 
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THE " BLENHEIM.^ 

Jl his was a cause of damage (by plea and proof), promoted 
by the brig '* Unition ** against the brig " Blenheim." 

On the night of the 13th of December 1852, the " Unition " 
was off riamborough Head, on her voyage from Newcastle to 
Jersey, laden with a cargo of coals, when she came into col- 
lision with the '* Blenheim," which was proceeding in ballast 
from London to M iddlesborough, in the county of York. 

The *' Unition " alleged that she was proceeding close hauled 
on the starboard tack to get into smoother water ; that whilst so 
proceeding, a vessel (the ** Blenheim,") was descried about two 
points on her lee bow, approaching on the larboard tack ; thai 
a light was then immediately exhibited from the lee bow of the 
^* Unition," which continued on her then course; that no notice 
was taken thereof on board the ** Blenheim," and no alteration 
made in her course ; that the light was again exhibited and left 
for some time on the brig's lee bow, and the approaching vessel 
was loudly hailed to port her helm ; that no light was shown on 
board the approaching vessel, and no alteration made in her 
course; that she thereby rendered a collision inevitable; that 
immediately before the collision, and in order to avert the same, 
if possible, the helm of the '* Unition " was put hard to port, 
and she was brought aback with her head to the westward, but 
the ** Blenheim," which was on the larboard tack, with the 
wind free, and proceeding very fast, improperly continued her 
course and ran with a heavy crash into the said brig, striking 
her in her gangway on the larboard side; that it being im- 
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1854. possible to ascertain what damage the brig had sustained whilst 

Tax ^^^ ^^^ vessels were rolling together in the heavy sea, and 

** Blenheim." there being reason to apprehend that the brig would go down 

Pleadtng$^ from the injuries received, the crew, for the preservation of 

their lives, jumped on board the " Blenheim ;" that after 

some time the vessels separated, and it being impossible for the 

said brig's crew to return to her in safety, the ** Blenheim " 

took them to the port of Middlesborough, and landed them 

there ; that the said brig, after being so abandoned, was fallen 

in with hy the crew of another vessel, and navigated by them 

to the port of Great Grimsby, where she has since been given 

up to her owners, upon payment being made by them of the 

claims for salvage, amounting to 420/. ; tliat the institution of 

the present suit was delayed by reason of the '^ Blenheim " 

having been out of the jurisdiction of this Court, &c. 

The defence on the part of the ''Blenheim" was, that in 
consequence of the violence of the wind, the master gave orders 
to close reef his topsails ; t/iat she was laid to for that purpose, 
with her head N.^W., and all her crew, but the master and 
man at the helm, wdnt aloft ; that her helm was kept hard a- 
starboardy and she had scarcely any way on her ; t/iat, under 
these circumstances, the light of the '' Unition " was observed 
about three points on the '' Blenheim's " lee bow, distant about 
half a mile ; that as the '' Unition " approached without giving 
way as she was bound to have done, inasmuch as she had the 
wind free, and the ''Blenheim'' was laying to, as aforesaid, 
the said brig was loudly hailed to bear away, but thcU no at- 
tention was paid to such hailing; t/iat the foreyard of the 
"Blenheim*' was then thrown aback, and the helm of the 
" Unition " was ported, but too late, &c. &c. That after the 
collision the vessels separated, neither vessel having sustained 
any damage but of the most trifling character; that the collision 
and its consequences were attributable to those on board the 
" Unition ** for not giving way and keeping clear of the 
" Blenheim " when that vessel was laying to, reefing, and quite 
unmanageable. 

Sir J. D. Harding Q. A. and Dr. Deane appeared for the 
" Unition ; " Dr. Addams and Dr. Thoiss appeared for the 
"Blenheim," and contended that she was not to blame, and 
that if she had been to blame, her owners were not fairly re- 
sponsible for the consequential expenses, as the "Unition" 
was bnt slightly damaged by the collision, but had been aban- 
doned by her crew without just 'and sufficient cause. 
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Dr. Lushington, addressing the Trinity Masters, (a) Gen- , ^^^^' . 
tlemen 9 there has been one question which has been agitated Thb 

on the present occasion to which I do not intend to call your ••Bj-kmh*™-" 

attention : I mean the question whether the " Unition " was ,^''**'^ ^' 

properly abandoned on behalf of her master and crew after the meotof the 

collision^ or whether the crew precipitately left her. This is not ^^^S^ yeasel 

a matter on which I feel authorized in askinnr your opinion. It a qaestion of 

does not depend on nice nautical points, but on considerations ^^^^fo^^* 

which those sitting in this chair are supposed capable of giving the considera- 

it. However glad I should be of your assistance, I must adhere xrinUj Mas- 

to the law, and not improperly put questions to you. ten. 

There are, however, two questions which I must request you xwo qnettions 

to consider, the first of which relates to the conduct of the 7-i«t.Thecon- 

duct of the- ' 

«* Unition," and the second to the conduct of the ** Blenheim.*' •• Unition." 



You must allow me very briefly to recapitulate the facts of ^^' ^^^^"' 
the case. It appears the ** Unition " was of the burthen of 150 '^Blenheim.'' * 
tons, and was bound (laden with coals) to Jersey. The collision '^^ ^*» ®^ 
took place on the I5th of December, a few miles from Flam- repreieDted bj 
borough Head ; and the weather at that time, as appears from *^® ** Umtion.** 
all the evidence, was not, perhaps, to be called tempestuous, but Weather 
was of a threatening character. I make that observation, be- threatening, 
cause it is not only stated in the evidence on behalf of the 
<^ Unition," but by that on the part of the *^ Blenheim," that 
the wind was W. by N., blowing heavily ; that, at this time, 
in consequence of the violence of the wind, so and so was done. 
It was evident, therefore, that the weather was rather to be con- 
aidered as threatening. It appears that the wind having blown 
S. for some time before, the master of the ** Unition," instead 
of keeping his proper course to Jersey, thought it right to seek 
ehelter by keeping close to land. This appears to me to dispose ** Unition " 
of a question much discussed at the bar, namely, whether the ■«Mn»tohavc 
^* Unition " was, at the time she met the other vessel, close hanled, for the 
hauled. I think if the wind was W. by N. and the proper ^^JJ^^^ 
course to Jersey was S. by E., she was not close hauled. If on Homber. 
the other hand she was keeping as close as she could-to the 
shore, she was close hauled for the purpose of going to the Hum- 
ber. Therefore, I think the only question that can arise is, 
whether the vessel was justified in abandoning her direct course 
and seeking the land. 

Another question, much discussed, was the quarter from which Wind appears 
the wind blew. So far as I can form any opinion, it was vary- ^^^riaWe.***** 
ing from W. S. W. to W. by N., but upon the precise quarter 
from which the wind blew at the moment of the collision the 

(a) Captain Farquharaoa and Captain Pitcairni 
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. ^^^' , eTidence does not enable me to form an opinion. Under these 

Thb circumstances, the *' Unition," according to her statement, first 

« Blwihmil'* gj^^ ^ijg u Blenheim " two points on her lee bow, and, as soon as 

tfmmm^irp. ^^^ perocives her, it is not disputed, she acted very proi^erlj in 

exhibiting a light. Finding that the other Tessel does not change 

her course, she ports her helm, as I understand, at the moment, 

and then puts it hard to port, so as to bring her sails to shiver in 

the wind. Howeyer, it so happens that the other vessel came 

Wri there B117 on, right or wrong, and struck her on the starboard side. It 

imdae delay on •• .. .•• •• 

the put of the appears to me that there can be but one question ansmg on this 
** ^*^^? " *" point Was there any undue delay on the part of the ** Uni- 
hefanr tion ** in porting the helm ? I cannot represent the " Unition * 

to be blameable in any other respect than by possibility in the 
one I am now suggesting for your consideration. 
Statement of Now, with respect to the " Blenheim," she was a vessel of the 
heLn.** ^* burthen of 225 tons, and was bound, in ballast, from liondon to 

the North. According to her representation she was laid to, 

and reefing her topsails, with her head N. by W., and had her 

helm hard a-starboard. The master in his evidence states, that 

it was hard a-starboard at the time when the light was shown by 

the ** Unition ;" it was seen by the " Blenheim," but she takes 

The " Blen- no notice of it. Though it so happened, that the omission to 

hl^^Ih^n a*^ show a light on the part of the " Blenheim," may not have been 

light to indi- the cause of the collision, yet I must say it was exceedingly erro- 

«* Blenheim** light to point out the place and position of his vessel. The 
said to have « Blenheim " represents that she was in an unmanageable state: 
manageable what ought to have been her conduct f According to the evi- 
><*^ dence of the master of the *^ Blenheim," it appears she did 

nothing. 

[The Court, having read a portion of the master's evidence. 
Was there continued.] It will be for you to determine whether she ought 

•on^for'tbr*' ^^ ^*^® ^^^® anything, or whether there was any sufficient 
non-compii- reason for not doing that which the Act of Parliament prescribes^ 
AcToT PterliiL namely, porting her helm. If you are of opinion that she could 
mcnt? not do it, then the maxim of law prevails. Nemo cogiiur ad tm- 

possibilia. If you are of opinion that she might have ported 
her helm, then she is to blame for the collision. You will have 
the kindness to give me your opinion on that point. 

Juigmtnt. Captaik Farquhabson. We are of opinion that the 

*' Blenheim " might have ported her helm, and we think the 
*^ Unition " acted rightly in the course she pursued ; that she 
was not to blame. The Trinity Masters having withdrawn. 
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Dr. Lushimgton continued. Now with respect to the ques- , ^^^^* . 
tion of the abandonment of this veasel by the master and crew, Thb 
it having been determined, in consequence of the opinion of the "Blbkhwh." 
Trinity Masters, that the « Blepheim " was to blame for this J^"**^'' 
collision, I must determine whether the usual consequences which the <* Uoltion 
would result on such a decree ought not to take place on the ▼«« jn«t»fi?d 

, under tiie cir- 

present occasion, because blame is attributed to the master and comstaneet in 
crew of the " Unition *' in abandoning her. The principle ^S^tSI^. 
to which I have always adhered, and to which I shall adhere, 
until otherwise instructed by superior authority, is, that when a 
collision takes place on a dark night, particularly at a tem* 
pestuouB period of the year, and when the vessel producing the 
collision is of greater burthen than the one struck, I cannot 
possibly settle with satisfaction to my own mind, or security to 
justice, what ought to be the reasonable extent of fear and ap- 
prehension to the crew of the vessel so struck. It is impossible 
for any court of justice to say with any degree of certainty 
what are the precise circumstances that would justify the aban- 
donment of a vessel. If there be any reasonable prospect that 
the lives of the crew are endangered, I have determined, and I 
will do so until I am overruled, that they are justified in quitting 
the vessel, and the consequences must fall on the wrong doen 
On the present occasion the vessel was off Flamborough Head, 
and it is manifest from the evidence on both sides, that though 
there cannot be said to be a gale of wind or a storm, yet the 
weather was approaching to tempestuous, and the wind was 
blowing violently. The occurrence took place on the 15th of 
December, at night, when it was impossible for them to know 
the weight of the vessel that had struck them or the extent of 
damage that was done, and I therefore cannot think that they 
were bound to remun on board. The delay of two minutes 
might have risked valuable life, and I never will put life in com* 
petition with property. In the present case, there is nothing to 
induce me to depart from the ordinary rule of condemning the 
*^ Blenheim " in the damage done. 

Proctors: for the ** Unition,*' Bathurst; for the " Blenheim,'* 
jF. Clarhson^ 


The Hior 

COVBT OF 

THE "PARIS.** Admiraltt. 


JLHIS was a salvage suit promoted by the steam*vessel Atteuner 
« Douro,** against the steam-ship " Paris.** SlTaitto" 

The " Douro,** a steam-vessel, on her voyage from Con- Southampton, 
stantinople to Southampton, feU in with the ^ Paris** in the SSblJd ii^h« 

B. & A. — ^VOL. I. U 
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. '^^' > Bay of Biscay on the Ist of December 1863. The «* Paris" 

Tn ^ was proceeding in balhist from Hayre de Oraoe to Marseilles^ 

^w^^"^ . when her machinery sustained each injury that she was quite 

the Bay of* disabled She hoisted a signal of distress^ which brought the 

^'"^Jct to " I^ouro" to her assistance. The ** Douro" took her in tow, and 

Plymouth brought her safely to Plymouth Sound, where she arrived on 

f^^ 1^ the 3rd of December. The value of the property salved was 

about forty- 4060/. The owners tendered 800 JL, which was rejected, 

^^d^thir"^ ^^^ ^' Phmimore and Dr. Ttmi appeared for the salvon; 

TBln« of ^f Sir Jl D. Hardily Q. A., and Dr. Deane for the owners. 

was 4060^ A 

**"^*^he^^ Dr. Lubhington. As my judgment will not be influenoed 

and theniTora by any of those matters which have been so much controverted, 

*^*^Sr^** ** it is not my intention to enter minutely into their consideration, 

JudgmtHt because I intend to determine this case on the great features of 

it The question is this, bearing in mind always the value of 

the property which has been salved, namely, 4060L, and the 

amount which has been tendered, namely, 800/., or one fifth of 

that sum, whether, looking at the general iacts of the case, 

that is a suffident and competent reward for the services which 

have been rendered. 

Now, what are the ingredients in this case so often described 
in this Court, which appear to render it incumbent on the 
Court to pronounce for a large rate of salvage ? Certainly, 
the vessel which performed the service is one of considerable 
power, one fully competent to perform the duty she undertook 
with rapidity and efficiency. 

The ** Paris* is represented to be of the burthen of 200 or 
230 tons, and she, I must think from the whole evidence in the 
case, was in a state of considerable peril ; but ih» degree of 
peril, it would, in my judgment, be impossible to ascertain 
with anything like satisfaction to my own mind. True it is 
that the engines were disabled, and that her canvas was 
insufficient to carry her to a French port ; but we must all feel 
this, that the incapacity to reach a French port must depend 
on circumstances which it waa so impossible to know before- 
hand, that no great reliance could be placed on it. I mean 
this : assuming it were to continue calm, and presuming the 
wind to be favourable, then much less canvas might render it 
safe to navigate the ocean than under other circumstances, and 
there would be a probability of reaching the French coast. 

But, be that as it may, there is no doubt that she was in a 
state of danger, and she considered herself so to be, because 
she made a signal of distress, and asked to be taken in tow, 
thereby showing that she doubted her own capacity to reach 
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a place of safety. She is accordingly taken in tow, and it does ^ 
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not appear to me that, after she was taken in tow, the ** Douro" JTjbdb 
underwent any peculiar hardship in the performance of the 
service, or that there was any great degree of danger occurring 
to the ^'Douro" herself, and I am not satisfied that there was 
danger of any kind whatever incurred by any one in performing 
the service. 

With regard to the repur of the machinery, and other ser^ 
vices rendered, the Court takes it into consideration. Yet it is 
a matter which occurs every day, that the vessel salving assists 
the vessel salved, not in repairing machinery, because that is 
not a frequent occurrence, but putting her in that state and 
condition in which she is enabled to proceed from one port to 
another. The vessel taken in tow is conducted to Plymouth, 
which was in the course of the ^ Douro,'' though she would not 
have stopped there, but have gone on to Southampton. Ac- 
cording to the representation, forty-eight hours are lost, and one 
fifth of the value is ofiered for these services. 

I must say, I think the salvors have seen the whole case 
through a magnifying glass. They magnify the value, the rize 
of the vessel, and their own services, and, though I act upon 
the principle, that where efiicient services have been performed, 
by a steamer of great value and great power, with alacrity, she 
ought to be encouraged to embark in such undertakings, yet* 
I think there is a line which, if there be an attempt to overstep, 
it is the duty of the Court to interpose. 

Now, in my judgment, one fifth of the property is an ample 
reward. If the vessel had been derelict, I certainly Know no 
instance in which ivhere the value was so great, more would 
have been given; but a derelict she was not. I consider it 
my duty to pronounce for the tender ; and, I am sorry to say, 
to condemn the parties in the costs. That is a measure which 
I am reluctant to pursue, though, according to the practice in 
other Courts, where the tender is considered sufficient they 
uniformly follow that course. I have considered myself justified 
in some cases in not proceeding to that extremity, on grounds 
of public policy (a), but in this case I see no sufficient grounds 
for departing from the rule. 

Dr. R. PhilUmore. Will the Court kindly apportion the 
salvage? 

Db. Lushinotok. I think a fair apportionment will be 
2O02i to the owners, 120/. to the master, and the rest to be di« 
vided among the crew according to their rating in the articles. 

(a) Vide note, p. 175. 
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Dr. R. PhilUmore. One difficulty about receiving the tender 
was that of making an apportionment of it 

Proctors: for the salvors, Middleton; for the owners, Ni* 
choUofu 


to return to 
England. The 
Teasel did not 
sail for some 
days after. 
Irregular 

5 pen of 
. C., dated 
thsTerydaj 
on which he 
shipped, not 
entitled to 
prohateas 
a mariner's 
wiU under 
sect II. of the 
statute. 

Statement 


IN THE GOODS OF HENRY CORBY, DECEASED. 

JlIENRY CORBY, late a seaman on board the merchant- 
ship ^* James Alexander," died on the 24th of June 1853, at 
sea. 

He left England, in October 1850, for New Zealand, whence 
he afterwards, in May 1852, went to Australia. He there 
acquired property amounting in value to about 250L 

On the 15th of March 1853, he was shipped as an able seaman 
on board the above vessel, which was then lying at Melbourne, 
in Australia, to work his passage . home, and he remained on 
board that vessel until his death. 

On the Ist of August 1853, Mr. Thomas Corby, a brother 
of the deceased, received a letter from him, dated 15th of March 
1853 (being the day on which he shipped on board the ** James 
Alexander "), in which he mentions that he is in that ship, and 
he concludes the letter thus : — ** You can draw it (meaning his 
money) if I never reach home. Should anything happen to 
prevent, I leave it all to do as I say, on inquiring of the Ship- 
ping List, and my last letter is, what to do with what I owne as 
my own.** On the 20th of the same month, Mr. T. Corby 
received another letter from the deceased, dated Melbourne, 
March 6th 1853, in which he mentions his intention to leave Aus- 
tralia on his return to London, on the 15th of March, and adds, 
" It is understood that all I possess will belong to my nepheys 
and neices, should I not reach home in safety," and he then 
spedfies what his property consists of. It appears that no other 
letter, bearing date between the 6th and 15th of March, was 
received from him. 

On the 1st of August 1853, Mr. Rogers, the brother-in-law of 
the deceased, also received from him a letter, bearing date 15th 
of March 1853, and in which he states that he is shipped in tiie 
*' James Alexander," and that should he not reach home in 
safety, he, Mr. R<^ers, is to see the deceased's brother Thomas, 
and he adds, ** You and he can receive the money, and after- 
wards, if anything should happen to me, you must then make 
inquiries about me, and you will find what property I am 
possessed of to my nepheys and neices." And the following 
addition is written across the page, *^ My brothers William and 
Thomas will arrange all business, and share and share alike." 
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These three letters were all in the handwriting of the de- . * > 
ceased^ but the first was not signed. ^ ™ Goods 

On intelligence of his death being received, search was made cobbt. 
among his boxes and effects for some more formal testamentary 
instrument, but without success. 

Dr. Middleton moved the Court to decree probate of the will Aryumeia. 
of the deceased, as contained in the three paper writings, &c, to 
Mr. Thomas Corby, as the surviving executor, according to the 
tenor, and submitted that the circumstances of the case entitled 
the deceased to the privilege of the exception of the 1 Ith sec* 
tion of the Wills Act, as a ** mariner or seaman being at sea," 
citing the case of L^y. (a)] 

Per Curiam. You ask for probate of these papers as a sea- 
man's will, but have you any evidence that he was on board 
ship at the time he wrote them ? 

Dr. Mtddleton. The evidence is to the effect that he was 
shipped, as a mariner, on board this vessel on the day when 
the papers bear date. 

Per Curiam. It seems to me running it rather close to say 
that he was a mariner, when he made his will only on the very 
day when he was shipped, and when the vessel was in a British 
port. It is a very nice question, which the Court must take 
time to consider. 

On a subsequent day Db. Lushinoton rejected the motion, Jvdgmeiu. 
and said. This case I have taken time to consider, as the question 
involved appeared to me of considerable importance, and it was 
my anxious wish to grant the motion for probate of these 
papers, if I thought I could do so consistently with my appre- 
hension of the law. These papers are not executed according 
to the requirements of the statute, and the application is for 
probate of them as privileged under the 11th section. That 
section, however, applies only to wills made at sea. Now, in 
the present case, there is no evidence whatever where these 
papers were written, nor whether the deceased was even on 
board the ship at the time. It appears that tiie deceased had 
not originally sailed to Australia in thb vessel, but that he had 
been residing there for nearly a twelvemonth before he shipped 
as a mariner to return in her to England, and that he so 
shipped on the 15th of March. Now the paper marked A., 
beajring date the 6th of March, I think, must be put out of 
consideration altogether, as being clearly not entitied to the 
privilege. But with respect to the other two papers, it is a 

(a) 2 Curt. 375. 
V 3 
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different queedon. They both betur date the 15th of March, 
In THx Goods on which day, it appears in evidence, the deceased shipped on 
^C^atT^ board this vessel, as a mariner, to return to Engknd* Bat, 
Judgment, assuming that these papers were actually written on board this 
ship, I am not prepared to say they would be entitled to pro- 
bate as a mariner's will, for it must be borne in mind that the 
statute says, '* mariner or seaman being at sea," and it appears 
that this vessel did not sail till the 30th of March, fifteen days 
afterwards. Can it then be said that these papers were written 
aft sea, within the true meaning of the statute ? I think not* 

I am aware of the case of Zoy (a), but the circumstances of 
that case appear to me totally distinguished from the present 
I must reject this motion. 
Proctor: Middletcn* 

(a) a Cart 875. 


PaXBOOATXTB 

CouBT or 

CAMTKBBUmr. 

4pri728. 

Afoldier 
under orders 
to proceed 
fromhif 
station in one 
Indian pre* 
sidency to 
take part in 
the war going 
on in another, 
and making 
his will only 
two days 
hefore he 
commenced 
the march, is 
not entitled to 
the privilege 
of a military 
testament 

StatmmiL 


BOWLES agaimt JACKSON. 
On Admiuion of the Allegation propounding the ffilL 

X HE will of the deceased was propounded on behalf of the 
widow and universal legatee. 

The second article, which pleaded the execution, was to the 
following effect: That Alfred Jackson, the deceased, in the 
year 1639, was a captain in the 30th raiment of Bengal Native 
Infantry, and in the month of August, in that year, was sta- 
tioned with his regiment at Neemuch, in Bombay, in the East 
Indies ; thai on the 14th of that month orders were received by 
the commanding officers of the regiment to march on the 22nd 
of the said month to attack the citadel of Joadhpore, a fort be- 
longing to an independent prince of that country ; theit on the 
20th of the said month the said testator, &c. did, with his own 
hand, draw up, and write his last will and testament, of which 
the paper exhibited, and remaining in the registry of this Court, 
is an authentic copy, and signed the same on the said day, and 
acknowledged tV e same as his last will and testament, in the 
presence of Hercules Boss, who, at the request, and in the pre- 
sence of the deceased, set and subscribed his name as a witness 
thereto; that the said deceased afterwards took the sud will to 
the house of T. Morrison, and in like manner acknowledged the 
same to be his will, in the presence of the said T. Morrison, 
who then, in the presence, and at the request of the said de- 
ceased, signed and attested the said will as a witness thereto, &c. 

The third pleaded : That on the 22nd of the said month of 
August, in the said year 1839, the said deceased, agreeably to 
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the said orders bo received on the 14th, m mentioned in the 
preceding article, marched with his said regiment, in order to 
attack the said citadel of Joadbpore, and whilst on the said 
march was seized with illness, and sent back to Musseerabad, 
where he died on the 13th of October following. 

The fifth ^article pleaded the 11th section (a) of the Wills 
Act 

Dr. Jenner^ on behalf of the next of kin, opposed the admis- 
sion of this allegation. 

This is an amicable suit for the purpose of obtaining the 
opinion of the Court as to whether the circumstances pleaded 
are sufficient to entitle the deceased to the privileges of a 
soldier in '^ actual military service.'* The facts are stated 
in the 2nd article. The fact relied on to distinguish this 
case from the various cases already decided is, that, at the 
time of the execution of the will, the deceased was under orders 
to march to battle. But, is being under orders to march and 
engage in actual military service precisely the same thing as 
being in actual military service? If so, the argument must go 
to this length, that every soldier under orders to march for any 
purpose whatever is privileged. At the present moment this 
would embrace a very large class. Many are now under orders 
to proceed to Constantinople. The words of the Act do not 
seem to allow such an extension of the privilege. Being a pri* 
vilege and an exception from the general operation of the law, 
it must be construed strictly, and must not be unduly extended. 
The time can have no bearing on the case. The fact of the 
deceased's marching two days after the execution of the will 
cannot stamp the character of actual military service upon him 
at the time of execution. The case which has the nearest re- 
semblance to the present is that of James Norri$(b\ who, at 
the time of making his will, was under orders to proceed from 
Malta to the West Indies. 

Per Curiam. He was under orders to proceed to the West 
Indies, but was he going to attack any place? That would 
seem to make a great difference in the nature of the orders. 

Dr. Jennet* No ; his orders were not to that effect. In that 
respect, certainly, the case differs from the present. 

Dr. £• Phillimote^ eontrct. 

The decisions already given in this Court render any elaborate 
argument unnecessary. We must show that, under the circum- 
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(a) FroYided always and be it far- 
ther enacted^ that any soldier being 
in actual nulitarj service^ or any 
mariner or seaman being at sea* may 


dispose of his personal estate as he 
might have done before the making 
of this Act. 
(b) 3 Notes of Gases, 197. 
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stancGSy tbe deceased is to be considered either in eastris, in er* 
peditione, or in actual battle-field. The cases of Drummond y. 
Parish (a). White v. Itepton{b), of Mofor^ General dement 
Hill{c\ and of John Yaux Leese, {d)^ are all cases which 
show what is not actual military service ; but there is a circum- 
stance in the present case which distinguishes it from them. 
The deceased was under orders to march and engage in imme- 
diate hostilities. 

There appears , to be a difference between India and the 
colonies, from the fact of our Indian possessions being sur- 
rounded hj independent powers^ which renders the principle of 
the Digest respecting the vicinity of the danger more applicable. 
The inclination of the Court will be to sustain thia will, if it 
can possibly do so, as these wills are always fayourably received 
in these Courts. Sir Leoline Jenkins originally obtained the 
privilege for the British soldier and sailor, that their position 
might not be inferior to the soldier and sailor among the Bomans. 
The doctrine of the Boman Law, as stated by Ulpian is : 
** Ex eo tempore quis jure miHtari indpit posse testari^ ex quo m 
nvmeros relatus est; anH non: proinde qui nondum in numeris 
sunt, licet etiam kcti tirones sint et publicis expensis iter faciunt, 
nondum miUtes sunt, debent enim in numeros referri^ {e) 

Per Curiam. But I apprehend that only makes the difference 
between soldiers and mere recruits, without touching the ques- 
tion of actual service. 

Dr. R, Phillimore. Yes ; but he say^ the privilege b^an to 
run from that time ; and it is so explidned by Calvin (/) in the 
word '' NumeriJ* But Calvin's definitions of the words expeditio 
and expeditimiliies are more important, and seemed to have been 
r^arded with great attention by the learned Judge in the case 
of Drummond v. Parish, {g) He says : ** Expediti milites vel in 
expeditionibus existentes dicuntur, quicunque sunt in ipso exercitu 
aut eastris, id est, eo loci, quo ReipubliciB causa est belU appara* 
tus, seu in stations illi sint^ sen in hibemis seu aliubi profinibus 
Imperii tuendis ; imo quocunque in loco sint' militus causa, ut si 
JRomtB sint ad defensionem urbis coUocati ac dispositu Falswn 
ergo, stationarios ac Umenarchas non recte testaturos Jure militari 
quia non sint in expeditionibus/* 

This definition may fairly be applied to the circumstances of 
the present case. Captain Jackson was stationed with his regi- 


(a) 8 Curt 522.; 2Note0 of Cases, 
dl8« 

(h) 8 Curt. 818. ; SNotes of Cases, 
97. 

'(«) 1 Robert. 276.; 4 Notes of 
Csses, 174. 


I 


[d) 17 Jut. 216. 

e) Dig. 29. 1. 42. 

;/) Ciavm's Lex. Jur. w. «* Nu- 
meri, ** expeditio," ** expediti mi- 
lites." 

(g) 8 Curt 585. 
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ment where he was pro Jimbus Imperii tuendis, and he was cer- 
tainly eo loci quo Beipublicm causa est belli apparatus. He was, 
in fact, on the point of war, being under immediate orders to 
advance to the attack of a fortress. If be had made hb will two 
days later — at any time on the 22nd, no one could have con- 
tended that it was not valid. 

Looking at all 'the circumstances of this case, that there is no 
decided case against the validity of this will, that the officer was 
ordered out of his own presidency into another where the war 
was going on, and that he actually set out within forty-eight 
hours of the date of the will in obedience to orders received 
several days before, the Court will see that the reason of the 
privilege being granted to soldiers is brought out very strongly 
by the facts which show emergency and impending danger. 
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Sir John Dodson. To a certain extent, that may be true ; judpumu 
but it does not appear to me that the circumstances of this 
case are such as to show this soldier to have been inops consilU* 
In point of fact he was at home, — in a different presidency, in 
different British territory from the seat of war, and had as full 
opportunity of making a will as any other person. The orders 
to march were not immediate ; he had full time to make, and 
be did make a will ; but, unfortunately, not in accordance with 
the requisites of the law. The signature was not made in the 
simultaneous presence of the witnesses. 

I am of opinion that in this case, the military privilege does 
not apply. It cannot be said that at the time this will was 
made, this gentleman was in expeditions What might have 
been the case if he had actually set off, it is not necessary for 
the Court to consider. The cases cited, though none of them 
precisely to the point, show that the soldiers stationed in the 
colonies, even under orders of removal, are not privileged. 
Here is certainly a distinction, inasmuch as the party was 
under orders to proceed to the immediate scene of hostilities ; 
but I do not think it sufficient. The irregularity of this will 
is not founded on the want of opportunity to make it in a 
r^ular form, and I cannot hold it entitled to the privilege. 

I shall reject this allegation, and thereby give the parties 
the opportunity of appealing to the Superior Court in order to 
get this point decided. 

Proctors: for the widow, Townsend ; for the next of kin^ 
Tatham. 
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The High THE - FAIRY.* 

Court of rP 

Adxibaltt, 1 HIS was an action brought by the brig ** Kirtons,'' against 

May 7. & 8. the brig *' Fairy," for damage sustained by an alleged collision 

cwSkg^Sa between them off Cromer, about 8 o'clock p.m,, on the 26th of 

caoieofdA- February 1853. 

^^^^2^!^^!^ The proceeding was by plea and proof. The point prin* 

reaaonofher cipally in dispute was the identity* of the Tcssel proceeded 

uiccofthe' against, for the *' Fairy ,** though she admitted that she had 

Admiralty re- i)een in collision with a vessel that eveninir, denied that it was 

guUtion re- , __, •• rrw • i •« ... 

apecting lighta the ** Kirtons. The evidence and argument Upon this pomt 
l!!fMi<cnh^* ran to a considerable length, but the case was decided upon 
ooUiaion. entirely different grounds. 

Sir J. D. Harding Q. A« and Dr. J? FhilKmore appeared for 
the « Kirtons," Dr. Addamt and Dr. Twist for the «* Fwry." 

Dr. Lushington, having summed up fully, and having put 
certain nautical questions to the Trinity Masters (a) upon 
the question of identity, said: There b another point not 
touched upon by the counsel, either upon the one side or on 
the other, to which it is my duty to call your attention. It 
does not appear that a light was hoisted or shown at all on 
board either vesseL You know perfectly well that I have to 
carry out the provisions of an Act of Parliament with reference 
to that matter. The question then arises, whether, under the 
circumstances, the '' Kirtons '* ought not to have hoisted a light 
as soon as she descried the vessel approaching on the starboard 
tack. 1 do not know that you will have much difficulty in 
solving that question. 

The next question is, however, one of great difficulty ; be- 
cause, according to the 28th section of the Act of Parliament, 
we must see whether the not exhibiting a light was the cause 
of the collision. I shall be under the necessity of asking you 
whether the collision was occasioned by the non-observance of 
the rule of hoisting a light. If the collision was occasioned by 
that neglect, then it will be for the Court to determine the 
case according to the true construction of the statute. 

The Court and Trinity Masters retired for consultation ; and, 
on their return, Db. Lushinoton, after stating the opinions of 
the Trinity Masters upon the questions respecting the identity 
of the *' Fairy," continued : — 

With regard to the next part of the case, it appears that 

neither ship showed a light. The Trinity Masters are of 

« 

(a) Cnptain Farrer and Captain Pellej. 
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opinion that it was the duty of both ships to show a light. They 
are farther of opinion that if the duty had been complied with^ 
there would have been no collision ; consequently^ they are of 
opinion that the neglect to show a light, was the occasion of 
the collision. I concur in these opinions. Under these oi]> 
cumstances, the ^* Kirtons *' cannot recover. 

If it should be the desire of the parties that I should give 
my opinion on the question of identity, I \i' ill do so on some 
future day; but the evidence upon die point is so circum- 
stantial, that I must take time to consider it. 

Sir J. D. Harding Q. A. If the Court thinks that its decision 
upon the identity would affect the question of costs, we should 
like to have its opinion. 

Thk Court. No; I cannot think it would in any way 
affect the costs. 

Proctors 2 for the " Kirtons,'* Lcfoeday ; for the ** Fairy," 
F. Clarksan. 


1S54. 

Thi 
•« FAiaY." 

JudgmftU. 


This 


THE ''AFRICA." 


Thb High 
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Admiraltt. 

„ was a suit for salvage, promoted by the steamer An agreement 

** Dumbarton Youth,** against the "Africa.'' This vessel, ^^i^y***" 

laden with a general cargo, having taken the ground in the Old steamer to 

Calabar river, the steamer was engaged four days, from the ^^h*^*"** 


was 


26th to the 29th of December 1851, in lightening and towing agroandhay- 

In the first instance, the captain of the steamer proposed to ▼ices com- 
give her services in consideration of receiving merely her daily 5,^t agree-*' 
expenses, and the services were performed. The sum of 132/., "^Jjr *' ^" 
the amount to be received by the steamer according to this ^m^ei ^j 
agreement, was tendered and rejected. The salvors alleged *^® mutnai 

? /» , . 111. consent of tbe 

that, after the service was completed, this agreement was by masters of the 
mutual consent cancelled. The circumstances of the cancel- ^ ^^^^ 

, •••• ^*** owners 

lation are fully detailed in the judgment. The value of the cannot set up 
property salved was about 30,000/. ment'STi^ 

Dr. Jennet and Dr. R^Phillimore appeared for the salvors; Dr« ^ * *^}^ ^^^ 
Bayford and Dr. TvoUt for the owners. bforeign 

coantries, 

Db* Lushikgtok. The original service which was per- torn preyails of 

formed in this case, is not denied to have been a salvage ser- J^*®'*^? ™'*' 

vice. With respect to the merits of the service, that may be a without claim- 
ing salvage re- 

•^ ^ , , - , ward, steamers 

^<mid not be boond by the enstom as regards Sailiag-Tcssels, there being do mntualitj between 
them. 
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is, whether the 
claim is barred 
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The circum- 
stances of the 
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ment. 


The owners of 
the respective 
▼essels are 
bonnd by the 
agreement of 
the masters. 


matter of consideration presently; but having been in itself a 
rendering of assistance to a ship which had become fast on the 
ground, the steamer herself partly unlading the cargo, it follows 
as a matter of course, that it is the duty of the Court to give 
such compensation as it may think fit, under all the circum- 
stances, unless it is barred by any valid agreement made be« 
tween the parties, and which is a subsisting agreement. 

I address myself, therefore, at once to the question, whether 
there is any valid agreement subsisting which justifies the 
owners in saying, '^ We abide by the agreement, and have made 
a tender in its terms, consequently we are entitled to haye it 
accepted, and to be dismissed with our costs." It so happens, 
that on the present occasion, the Court has no evidence on the 
part of the salvors with respect to thb agreement. It has been 
truly stated, therefore, that I must take the representation 
which is to be found on the part of the owners to see, not only 
whether there was originally a valid agreement, but whether it 
has been in any way cancelled. 

The facts stated in the act on petition on behalf of the 
owners are as follows : — It is alleged, *^ That on Captain Kirby 
coming on board the ' Africa,' he volunteered to stay by the 
ship until the following flood, and try to tow her off, saying, that 
if she came oft^ that evening's tide, he would not make any 
charge." Now, she did not come off that evening's tide, there- 
fore, nothing further arises with respect to that part of the 
averment. '^ That^ on the flood, the steamer was lashed along- 
side the ship, and so attempted to tow her off the bank, but 
without success. ThcU Captain Cuthbei^n, therefore, deter- 
mined to lighten his vessel, and Captain Kirby agreed to give 
the services of his steamer, on payment of her actual daily ex- 
penses, which Captain Cuthbertson agreed to pay." 

Now, this is the averment of an agreement between the par- 
ties, and, assuming it to be true, which I am bound to do under 
the circumstances of this case, it binds Captain Cuthbertson, 
the agent of the ovmers of the vessel of which he was master, 
to cause payment to be made of the actual daily expenses, 
whatever they might be, and it binds Captain Kirby and his 
owners, he being their agent, to accept the sum. Respecting 
that sum, there can be no doubt. It was a mere verbal agree- 
ment. The act on petition goes on to say, " A conversation 
afterwards ensued, as to the remuneration to be paid for the 
services of the steamer, and on such occasion Captain Elirby 
again repeated that all he wanted was her actual daily expenses, 
and he named each item separately." Now, it is rather singular 
that after this agreement was stated to have taken place in the 
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should be any further discussion on the agreement, except for Tuk 
the purpose of ascertuning what was the amount of expense ; *^^^^4 
however, I do not rely on this. The agreement was considered 
to be a continued subsbting agreement until the transaction 
occurred, to which I am now about to advert. 

On the morning of the 31st of December, Captain Kirby Agreement 
came on board the " Africa," and in the cabin of that vessel S^^J^ 
wrote out an order on Messrs. Wilson and Dawson, of Liverpool, 
the owners of the ship '^ Afirica," in favour of Messrs. Charles 
Horsfall and Son, the owners of the steamer, for the sum of 1 32/. ; 
namely, for four days' expenses, at the rate of 33/. a day, such 
being the rate agreed upon as pre-alleged, in the words, or to 
the effect following. This appears to me to have been at that 
time a carrying on of the original agreement which was entered 
into ; and following it up by a species of payment therein set 
forth. 

It appears that Captain Kirby then requested Captain Cuth- 
bertson to sign the paper, which he did, and returned it to him ; 
that very shortly afterwards, and before he left the cabin, he 
observed to Captain Cuthbertson, that on consideration, it would 
perhaps be better if the owners themselves were to arrange the 
payment ; that is, in other words, a proposition on the part of 
Captain Elirby that the agreement should be put an end to, be- 
cause it was inconsistent with the agreement, that the matter 
should be left to further arrangement. It is said, '' He put him 
off his guard, by adding, that perhaps Messrs. Horsfall might 
not take so much, and that Captain Cuthbertson then remarked 
to him, that it was not unlikely that Messrs. Horsfall would 
think the sum too much for friends to pay ; and thereupon Cap- 
tain Kirby tore up the aforesaid original order in the cabin of 
the * Africa,' in the presence of Captain Cuthbertson." 

Now, if any representation had taken place on behalf of Cap- There ii oo 
tain Kirby, which at all savoured of fraud, undoubtedly, what- ^^^"^tiate 
ever occurred on this occasion would be entirely vitiated, and "pch canceiia- 
the agreement remain in force. But it is impossible that I can 
so construe this representation, because in the opinion of Captain 
Cuthbertson, it was a favourable result on that occasion. Thb 
document is then torn up; and it does not appear that any 
objection was raised on the part of Captain Cuthbertson, or that 
there was any remonstrance whatever; on the contrary, he pro- 
ceeds to write the letter to which I must here refer : — ''I do 
hereby certify that the steamer * Dumbarton Youth,' has 
lightened the ship ' Africa,' also has towed the said ship to 
Calabar, occupying four.days, and that Captain Kirby, with his 
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An agreement 
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Agreement 
being at an 
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if no agr ee - 
nient luul ever 
existed. 


crew, have rendered me every asaiBtancey for which ser^cea and 
expenses you will arrange with Messrs. Charles Horsfall and 
Sons, 1. Exchange Buildings, Liverpool. 

<< Charles Cuthbertson.** 
Does this, or does it not amount to a cancellation of the verbal 
agreement which had been entered into three or four days be- 
fore ? Now, what is the representation which is made on behalf 
of the owners on the present occasion ? 

It is sud that Captain Outhbertson never intended to cancel 
the agreement at all, and was actuated by no such motive; on 
the contrary, what he intended to do was, to keep it a valid 
agreement, so that his owners never should be compelled to pay 
more than 132L, but might take the chance of its being less. 
But Captain Kirby could not mean to say, when he took part 
in this transaction, '* I am content to vary that agreement at 
my own instigation, for the purpose of giving my owners an 
opportunity of accepting lees than the sum stated in the agree- 
ment." It appears to me that the document is wholly incon- 
sistent with tiie view the owners took of it. It is a dear can- 
cellation by both the contracting parties, and it was intended to 
leave it to the owners at Liverpool to settle for these services. 
It is contrary to all principles of justice, that the one party 
should be bound not to receive more than IZ2L, with the pro- 
bability of having it reduced, but no chance of its being in- 
creased. I am bound to conuder the case as if no agreement had 
ever taken place. 

In looking at the tender of 132 JL^ it is dear, to my mind, that 
I must increase it ; and for this obvious reason, it is merdy a 
payment for expenses, without any reward for services rendered. 
It has been contended, that it is customary for yessds in that 
part of the world to render assistance without compensation, 
and no doubt the custom, to a certain extent, is proved by the 
evidence. It is consistent with all probability, that vessels in 
that country, where it is difficult to procure assistance, should 
render salvage services on diflferent terms from those which pre- 
vail in this country. But, assuming the custom to be so, I 
should have considerable difficulty in extending it to the case of 
a steamer, because there is no mutuality in the case of steamers 
and sailing-yessels. The case then comes simply to qua$Uum. 
Looking at dl the circumstances, I shdl allot the sum of 
400/. 

Proctors : for the sdvors, Jennings ; for the owners, Tebbt. 
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** NOSTRA SENORA DEL CARMINE." cwki'of 

Admiralty. 

was originally an action on a bottomry bond on the AprU 27. 

Jfav8. 


This 

flhipi cargo, and freight, for the sum of 390/. I2s. 6cL The ^^^ 
action waa entered for 500/. Bful was given for the owners of bondholder 
the cargo in the sum of 350/. to answer the action so fiur as ^^J^JJ^j 
regarded the cargo. On the 7th of December last the Court the thi^ cargo, 
pronounced for the validity of the bond, and decreed the sale of ^^^^^ ^f 
the ship. the cargo 

The sum of 129/. 0«. 6d., the amount of freight and primage ^^Tbaiii in^ 
due for the transportation of the cargo, and the sum of 190/., the mm of 
the proceeds of the sale of the ship, were brought into Court proceedings 

An action having been entered on behalf of the seamen for 5.?*^^?™**' 
wages, and their claim amounting to a very considerable sum, ^u pro- 
an application was made to the Court on behalf of the bond- JJ^^J?^ ^Jj 
holders to be allowed to settle such claims, and afterwards to the proceeds* 
receive the amount, out of the proceeds of the ship and freight, ^e^f^i^t 
Notice of the application was given to the proctors of the were brought 
owners of the caigo ; and no oppoution being offered, the Court ^gtrr.^ The 
directed the wages to be paid, referring the amount to the claims for 
registrar. They amounted, with costs, to 244/. 19«. ll<f. This proved nn* 
sum was accordingly paid by the bondholders, who subsequently f*^**^*^^. 
received the amount out of the registry on their giving the been settled, 
usual bail to answer latent dmands. on*thf A?'7 

The proctor then received the balance remaining in the re- account for 
^stry, amounting to 74/. 0«. 6d,, in part discharge of his bill, pi^tor's cmu 
which had been taxed at d2L I7s. 2d. The bond, amounting amounted to 
to 390/. 12«. 6€L, being still unpaid, and a balance of 18/. 16«. Sd. ^bich the ' 
being still due to the proctor for the bondholder, he wrote to owners of the 
the proctor for the owners of the cargo, informing him that in cal£d upon to 
addition to the sum of SSOL, the amount of their bail, a further ^L^^oZ)/ 
sum of 59L 9s. 2d. would be required. To this the proctor for the amount of 
the owners of the cargo replied by tendering a cheque for 35021, Motionfor a 
the amount of the bail iriven. monition 

Dr. Deane^ on behalf of the bondholder, now moved the ^^^^of^the 
Court for a monition airaiBst the owners of the carso for pay- ^^so ^^ Vl 

A •! ««« the balance 

ment of the sum of 390/. 12«. 6rf. (the amount of the bottomry nlected. 
bond), together with current interest thereon at the rate of 4/. ^^!^l 
per cent from the 8th of October last, when the same became master may 

become em^ 
e € ui tat e agent 
of the ownen of the cargo, he can render them liable onljr to the value of the cargo ; that any 
liability beyond that can arise only trmn the conduct of such owners in contesting the validity of 
the bond t thai they cannot be liable to costs not occasioned by their conduct ; that the amount 
of their bail is the limit of their liability, as regards the bond ; that the bail miffht hsTe been 
taken to the iVill value of the cargo ; and that its not having been so taken was the act of the 
bondholder himself, who must abide by the consequence. 
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due; and also for payment of the sum of 18/. 165. ScLy being 
the balance of the proctor's bill. 

He said he could find no case precisely in point, but argued 
in favour of his motion from analogy, and referred to '' TTie 
Dundee " («), « The Volant " (J), « The Hope " (c), and " The 
Kalamctzoo.^ (d) 

Dr. AddanUf contra. 

The Court took time to consider its decision. 


Judgment. 


In cases of 
bottomry, the 
valneof the 
cargo is the 
limit of its 
owner^s 
liability, as 
ikr as the bond 
is concerned; 
and 


if ihey do not 
contest its 
Taliditj, they 
cannot be 
liable to any 
costs. 


The bond- 
holder may 
require bail to 
the fuU Taloe 
of the cargo ; 
not doing so 
is his own act, 
of which he 
mnst take the 
consequence. 


Dr. Lushington, having stated the drcumstances under 
which the application was made, continued : — Thinking this 
was a question which deserved the attention of the Court, I 
accordingly took time to consider it, and applied my mind to it, 
to see whether there was any case to guide my course of pro- 
ceeding, and next whether there was any principle. 

It is a question which involves the liability of the owner of 
a cargo where the cargo is included in a bottomry bond. It 
appears to me clear that, in the first instance, the cargo itself, 
or its value, must be the limit of that liability. I think so for 
several reasons. It is and reasonably may be competent to the 
master of a ship to render the property liable to a bottomry 
bond; but the master is not the agent of the owner of the 
cargo generally ; he may become so ex neceesitate as to the cargo 
under his charge, but on no principle can the master, as I ap- 
prehend, impose upon the owners of the cargo a personal lia- 
bility as to third parties ; and liability to pay costs is a personal 
liability. Nor, indeed, do I know any case whatever in which 
this has been done under any circumstances, and I have 
searched for the purpose of discovering if any such existed. 

Again, in the case of bottomry, when proceedings are taken 
against a ship and cargo, the oVners of the cargo may oppose 
the validity of the bond or not, as they deem fit They may 
leave the cargo under arrest, and allow it to be sold ; they may 
not appear to the suit if they do not think it necessary. In 
such case it is dear that they cannot be made responsible for 
any costs, howsoever incurred. 

The owners of the cargo may, however, as in this case^ appear 
and give bail, and the bondholder is entitled to require bail to 
the full value of the cargo. If he does not do so, it b his own 
act, and he must abide by the consequences. 

I am of opinion that the liability of the owner of the cargo 
to costs depends on what is done afterwards. The bail, it is 


(a) 2 Haeg. Adm. 137. 

(b) 1 W. Rob. 388. 


(c) 1 W. Rob. 154. 

(d) 15 Jur. 885. 
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agreed on all hands, cannot be made liable beyond the amount , ^^^' 
for which bail was given. ** Nostra 

If the owner of the cargo contests the suit, and fails, I should q^J^^^ 
have no hesitation in condemning such owner in costs ; the bail, judgment 
to the extent for which it is given, might be also liable; but Iftheownen 
the owner would be liable beyond the amount of the bail, and contests the 
for this reason, — bail cannot be demanded beyond the value of 7^?**^ P^*!?* 
the cargo, but the owner, by contestmg the suit, becomes liable, he becomes 
as every other suitor does, to costs, if unsuccessful. If the r^i?^"***^^^-*. 
owner of the cargo was not liable for costs, he might give bail witboat regard 
to the extent of the value, and then carry on an expensive JSecawT* 
litigation, free from liability to costs, and so diminish, if not 
annihilate, the value of the cargo. 

It depends, therefore, upon the conduct of the owner of the ^^ the present 
cargo whether he becomes liable to costs or not. owners of the 

Now, how are the costs in this case incurred ? Solely and ^^siOTed^ 
entirely on account of the ship. There are the costs of pro- costs, are not 
ceedings in pcenam, in no degree occasioned by the owners of J^T^^JJ^ * ^ 
the cai^o, the costs of the action for wages, and the wages 
themselves. None of these costs have been occasioned by the 
owners of the carga 

The cases cited, — the '* Hope/* and others, — are entirely in 
accordance with the decision I am to pronounce. The *' Hope ** 
'was a cause of damage, and I might find many differences 
between a cause of damage and one of bottomry, if necessary ; 
but I do not think it necessary to do so. The owners gave 
bail ; they contested the suit ; the bail was insufficient to meet 
the damage, and the Court condemned the owners of the ship 
to pay the costs, and very properly condemned them. 

In the present case, if there had been a contest by the owners neither they; 
of the cargo, I should have had no hesitation in condemning are liable as 
them in the costs ; but as they have done nothing to occasion J!*?^^*^ 
costs, they are free from the liability. With regard to the the amount to 
bond itself, they have given bail for the cargo to the amount ^^^ ** *^® ^ 
required, and their liability is exhausted by the money paid, the bond- 
Consequently, I am of opinion that I must reject the motion, ^mSVwl 
the owners of the cargo not being liable to make good the bond, 
nor liable to costs in this case. 

Proctors : for the bondholders, Lawrie; for the owners of the 
cargo, F» Clarksoiu 
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j^uriuoji^ " FENIX," otherwise •'PH<ENIX,- Sibmder. 

Pmizx Court, m 

June 21. 1 HIS was the first prixe cause in the present war. /The cir- 
A Tewel be- cumstances of the capture were as follows : — 
m^ehwg^ in ^® ** Fenix," otherwise *' Phoenix/ ^as a barque belonging 
Sr^^alrd*^^ to Anton Bjomeborg, Isaac Carstrom, and Cairl Martin, of 
pool to Copen- Bjomeborg, in the Grand Duchj of Finland. / In December 
hagen ^^^^J^ 1853 she was in London, and hadsn advantageous charter-party 
which fhe for Lisbon, but, owing to the unsettled state of affiurs between 
eh«!r«^for ^ngl<^d ^^^ Russia she was ordered home to Bjomeborg. The 
theoM of the charter-party to Lbbon was, therefore, given up at some sacri- 
prior to Um" ^^ ' ^^^ the London agent, in order, to some extent, to com- 
decUntion of pensate the owners, directed the master to take a cargo of coals, 
took place on ^^^ leave them at Copenhagen in passing, it being, at such time, 
^ ^h*^ %»M i"^P^8«iWe to enter Bjomeborg on account of the ice. 
was unable to The ** Phoenix," therefore, left Gravesend for Hartlepool on 
bS^faSS^ the 31st December 1853; took on board a cargo of coals, and 
atelj alter her sailed from Hartlepool on the 15th February 1854 ; put into 
^af^'by''* Copenhagen on the 20th of the same month, and delivered her 
reason of the coals for the use of the English fleet. The discharge was com- 
tfae'ioUi of plated on the 19th March, but at 'such time, the ice still pre- 
April ^e left venting her entering Bjomeborg, she was oompelled to renuun 
bonnd for that »t Copenhagen. 

p^, '°.^~ War was declared on the 29th of March, on which day also 

eaptored on an Order in Council (a) was published, *' allowing Russian mer- 
£M^e waa ^^*°^' vessels, in any ports or places within her Migesty's do- 
not protected minions, until the 10th of May, six weeks from the date thereof, 
in Council.^" for loading their cargoes, and departing from such porta or 
SiatmeHt places." This order i^ppears to have been misunderstood, for 
;the opinion prevfdled . at Copenhagen that Finland ships might 
proceed to their own ports unmolested up to the 10th of May. 
Accordingly, as soox| as information arrived that the ice was 
broken up sufficiently to allow a yessel to enter Bjomeborg the 
''Phoenix" prepared* to sail, and the Russian consul, in his 
official capacity, sent fifty-seven sailors, the crews of vessels 
which had been sold, on board the *' Phcenix," to be conveyed 
home to Bjomeborg. 

She sailed from Copenhagen on the 10th of April in ballast, 
and, it appears, passed the English fleet unmolested ; but upon 
the 12th she was captured, near Grothland, by her Majesty's 
ship '' Tribune," and sent to Loiidon for condemnation. 

The master, mate, and an afaje seaman were examined upon 
the standing intervogatories (b)f and the case now came on for 

(a) Vide AppeniUz, p. iiL (l) Vide Appendix, p. ziii. 


THE ECCLESIASTICAL AND ADMIRALTY EEFO&TS. 807 

hearing, upon iheir evidence and the ship's papers. A clum was > ^^^' . 
made for the vessel bv John Gabriel Alcenius, of St. Bennet*s Tr« 
Place, Ghraceohurch Street, London, ship agent, who made an 
affidavit **That he was duly authorized to claim the vessel on 
behalf of Anton Bjomeborg, Isaac Carstrom, and Carl Martin, 
respectively residing at Bjomeborg, in the Grand Duchy of 
Finland, the true, lawful, and sole owners and proprietors 
thereof at the time when the same was taken and seized by her 
Britannic Majesty's screw steam-frigate *' Tribune," Carnegie, 
Esqnire, commander, whilst in the prosecution of a voyage from 
Hartlepool, in the county of Durham, by way of Copenhagen, 
to Bjomeborg, and brought to the port of London; that the 
claim thereunto annexed was a just and trae claim ; and thai he 
should be able to make due proof and specification." 

The Queen^s Advocate (Sir J* D. Harding) and Dr. Jenner 
appeared for the captors ; Dr. Addame and Dr. TwUt for the 
claimants. 

Hu Queen*s Advocate took a preliminary objection to the form Atyumatt 
of the affidavit of claim. Though it might not be of any great 
importance in the present, it might be in future cases. Neither 
the affidavit nor the claim annexed stated any ground whatever 
upon which the daim was made. He certainly could not speak 
from any experience of his own, but he had availed himself 
of that of the learned Advocate of the Admiralty (a), who in- 
formed him that when a claim was made by an enemy it was 
always necessary to set forth on what ground the claim was 
made, whether under a license, under an Order in Council, or on 
what other ground. Unless such course were adopted, it would ' 
be impossible for the counsel for the Crown to know against 
what they had to contend. 

Dr. Addame contended it was quite nnnecessary. There 
could be no doubt in the present case upon what ground the 
daim was made; but, if the Court thought it necessary, 
another affidavit could be brought in. 

Per Curiam* In the last war the principle and practice was, 
that in the case of enemy claimants it was always necessary to 
state something to show that they had a locue standi. The same 
course must be followed in the present war ; but, in the present 
case, instead of having a further affidavit, setting forth the 
ground of daim, let ns assume that it has been made, and pro- 
ceed to the argument. 

The QueeiCe Advocate^ having stated the history of the ship's 
proceedings, submitted that it was clear from the ship's papers 

(a) Dt. PhiUhnore. 
X 2 
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> ^^^' , and the evidence, that she was a Russian vesseU belonging to 

Thb enemies ; that having been captured after the declaration of war 

"V^""* she was clearly, by the Law of Nations, lawful prize, unless she 

'^^ was in any way exempted from the operation of that law. It 

would, perhaps, be contended that her voyage was continuous 

from Hartlepool to Bjomeborg ; if it were so that would not 

protect her ; but the evidence proves completion of voyage at 

Copenhagen. Her charter-party was for Copenhagen, aod her 

cargo was destined for that place, and there discharged. From 

Copenhagen she sailed on a fresh voyage for Bjomeborg, after 

having received on board fifty-seven passengers. He could not 

conjecture on what grouud, or under wliat Order in Council, the 

claim could be supported, until he had heard the counsel for the 

claimants, when he would reply. 

Dr. Jefiner followed on the same side. 

Dr. Addams, contrh. It does not much affect the question, 
whether the voyage was continuous or not ; but the tenor of 
the evidence on the interrogatories is, that it was a continuous 
voyage. The master was directed to take the vessel home to 
Finland, where her owners resided, by way of Copenhagen. 
She sails from Hartlepool and arrives at Copenhagen before war 
was declared. She was detained there until after the declaration 
of war, by the ice not permitting entrance into Bjomeborg. 
She sailed from Copenhagen on the 10th of April, and by the 
true construction of the Order in Council of the 29th of March, 
she should have been protected in her voyage home until the 
10th of May. 

The true constraction of that Order is the question for the 
consideration of the Court That document must be taken in 
connection with the others issued by the same authority about 
the same time, and must be construed with the utmost liberality. 
The language of all the documents is so loose that no strict in- 
terpretation can fairly be put upon them. If this vessel is not 
protected by the strict letter of the Order in Council of the 29th 
of March, it is by its spirit. By its spirit it must be construed, 
otherwise this absurdity is the result — those Russian vessels 
which are in our ports, and therefore in our power, we are to 
let go; but those which are not, we are to seardb for, and 
capture as lawful prize. By the strict letter of the Order, a 
vessel in Plymouth on the 29th of March, and sailing subse- 
quently would be protected, while a vessel sailing from the same 
port on the 28th might be captured, and brought back into the 
port -as lawful prize on the 31st. Such an interpretation would 
make the Order in Council a mere trap for Russian merchant- 
vessels, for such a constraction could never have been anticipated. 
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From whateTer port they sailed they were entitled to protection n 

until tbe lOth of May. Thb 

*• Pa<Binz. 

Dr. Thoisi followed on the same side. Argummt 

The Queen^s Advocate, in reply. Liberality of construction 
cannot be carried to the length of considering vessels out of her 
Majesty's dominions as m her Majesty's dominions. The 
exemption specifies, ** Russian merchant-vessels in any ports or 
places within her Majesty's dominions,'* and the vessel now 
cliumed was at such time in Copenhagen, and cannot by any 
liberality of construction be brought within that exemption. 

Db. Lushington. I£ is very probable that this may not be -M^"**^ 
the only case under similar circumstances brought under the 
cognizance of this Court ; but whether it is the only case or not 
it is my duty, as it is the first brought under consideration, to 
state the grounds upon which my judgment will be founded. 

I will first address myself to the facts of the case. It is ad- The eireiim- 
mitted on both sides that this is a Russian vessel ; that she was "^^^^ ^ 


* lying in the port of London for the purpose of taking a cargo 
for Lisbon, when, in consequence of the unsettled state of affairs, 
her destination was changed, and she sailed in December 1853 
to Hartlepool, to take in a cargo of coals ; that in the middle of 
February she sailed from Hartlepool to Copenhagen. All these 
facta took place prior to the declaration of hostilities to which I 
must presently advert She discharged her cargo at Copen- 
hagen about the middle of March, sailed from Copenhagen on 
the 10th of April, and was captured on tiie 12th on her voyage 
to the port of Bjomebofg, in Finland. 

These being the facts of the case, two questions appear to Two qnesdons 
have arisen with respect to the Order in Council, to which of |^ Scu^— 
course reference must be made; first, whether the ''Phoenix" i*t. Does the 
comes fiiirly within the meaning of that Order, and secondly, oome^fidrlr 
whether the voyage in which she was engaged was a continuous within the 

o o metning of the 

Toyage or not. q,^, in coan- 
Now the Order for general reprisals having been issued on the ^^* ^ ^*ft^ 
28th of March, and the declaration of war upon the day follow- capture? 
ing» it is quite clear that unless something has passed under the ^^ ^^ ^® 
authority of the Government to exempt any, all Bussian vessels Haitlepoolto 
would be liable to detention on the high seas, and to con- ^vTcopla?' 
deumation in the Court of Admiralty. But it appears that her hagen or eon- 
Majesty's Ghyvemment have thought it right to introduce certain ^n^ oj^e^ 
modifications of the belligerent rights which her Majesty is War declared 
entitled to exercise. These modifications are to be found in the ^^ f^^th* "* 
various Orders in Council, to which allusion has been made in capture on the 

X 3 
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I agree in thinking, that all thei^e documents are to be con- 
Thb ^ strued fairly together — that if there be any doubt as to the 
jujam^L ^^^^'^^^^^ to be put upon one, it must be construed with 
my fpeeisl ex- ^'^^^^^^ ^o others issued on the same subject, in order, if 
emptioncanbe possible, to discover the true intention of the GrOTemment in 
Th^ffen t ^^^^°S ^t ; but I cannot agree with the argument, that in docu- 
doenmenti ments of this kind we should expect to find a statement of the 
Jj^l*^^ reasons which actuated the Croyemment in the modification of 
vemment rnngt the belligerent rights to which it has seemed proper to resort* 
^^2b^^^ It is not according to the custom of former tinies to set forth the 
to eiocidAte facts and cireumstanoes which induced the Sovereign to adopt 
I ' At lui ^^^"'^^ of this description. Indeed, very great inconvenience 
toititerea- might arise from the adoption of such a course of proceeding. 
SSS^eSt? We must judge of the document by its#f alone. 
BociimentB Muck of the argument in the present case has turned upon 

■ud^ u Orders that document which bears date the 29th of Mareh last, and 
ihe which immediately succeeds an Order in Council for preventing 


teYenty of yessels clearing out for Bussia, and ordering, as is customary 
right!, are to in all wars, a general embargo or stoppage of enemies* vessels. 
mottuKraUy Now, upou what principle am I to put a construction upon this 
for those in document? I am perfectly free to confess that I think it to be 
the7*wera^^^ quite dear, that whenever the Government of Great Briton or 
BUMlo of any other country by a public document in the nature of an 

Order in Council releases the severity of belligerent rights, it 

ought to be taken in favour of the party for whom it is intended, 

and that a liberal construction should be put upon it. If it 

were necessary to confirm my opinion by atithority, I could 

resort without difficulty to that of Lord StawelL However, it 

But inttftrpre- is perfectly clear, that that is the true principle. When dis- 

eonfined to the cussion aiises with r^;ard to the intention of those from whom 

words of the ^y^^ document emanates, We can only look for that intention to 

iiot tnrel be- the Words in which tliey express it. The prinaple being, to 

yond It p^^ upon the words the most eiLtensive interpretation which is 

consistent with them, I take it for granted there must be words 
in the document sufficient to justify that interpretation. I am 
not at liberty to travel out of the document. If the words of 
the document are capable of two constructions, then I am clearly 
of opinion that the one most favourable to the belligerent party 
in whose favour the document is issued ought to be adopted ; 
but the Court must bear in mind, that its province is not jus 
dare, but jtu dieere ; and I must again refer to the principle 
which I have often entmciated in this Court verbis plane 
expresits omnmo standum est 
Euunination I must now refer to the document in question ; it is im Order 

^ ** in Council for exempting from capture enemies' vessels under 
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special circamstances ; it is in these words : *' Her Majesty being . ^^^^' , 

compelled to declare war against his Imperial Majesty the Tn 

Emperor of All the Bussias^ and being desirous to lessen as " PHaNix.** 

much as possible the evils thereof;" — much might be said upon "'TT! ^ 

the precise meaning of these words^ whether it was intended to the 29th of 

lessen the evils suffered by British subjects engaged in com- ^^^^^ 
merce with Bussia, or hj the subjects of Bussia ; at all events, 
it appears to me that it would not be correct to take the words 
as onl J operating in favour of the latter, though no doubt one 
part of the document is intended to confer great favour upon 

them — ** is pleased to oider that Bussian merchant-'vessels in The Queen of 

any ports or places within her Majesty's dominions " — we must ^p^e 

recollect that we are speaking of a matter over which the Queen power, with 

of England is supreme ; with the advice of her constitutional f^^ Coonei]. to 

advisers she may make any relaxations she pleases of the rights ^^ her bel- 

of war against belligerents ; and whatever she may declare be-* and lo far to 


comes the law of these CSourts, so far as relaxing belligerent ^*^p^ ^^ 
rights, provided she does not go beyond them — *' shall be al- Cosni. 
lowed until the 10th day of May next, for loading their cargoes, 
and departing from such port or places.** 

Now, the first division I find is, that this Order' applies to TheOMergpe- 
▼essels in certain ports and places within her Majesty's do- y ^iJ^,^)^^ 
minions. Then I am to consider whether I can by any latitude Majeaty'adomi' 
of construction apply this to a yessel which, on the 29th of ^'Jf^ach 
March, was lying at Copenhagen. The only ground upon which Order, indctn- 
that could be contended for would be either that the words had ^^^ to'vee- 
no real meaning, and were perfectly superfluous, or that it might ieis which hid 
be said that having been once in her Majesty's dominions she was ^^t date. 
to be considered in the same position, with nespect ,to the pro« 
tection, as a vessel remuning there on the 29th of March. What 
would be the effect of either of these constructions ? Take the 
first : it would have the effect of protecting the whole of the 
Bussian merchant navy wherever they had sailed from all over 
the world at any period anterior to the 29th of March; and the 
aigument, which was addressed to the Court, went the length 
of saying that I might put that construction on the words. 
Take the other construction, and see whether, by any latitude 
of interpretation, it can come within the meaning of the words. 
If I were to consider that a vessel which sailed firom Hartlepool 
in Februaryv and proceeded to Copenhagen, was included, then 
any Bussian vessel that had taken a cargo out of Great Britain, 
or, rather, out of any of the dominions of her Majesty, at any 
time prior to the Order in Council, would be entitled to pro- 
tection. I cannot possibly give this effect to the words. I 

z 4 
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t ^ confess I cannot get over the limitation of the time by reference 

Thb to the words of this or of any other Order in CSounciL 

'r /''^ But besides this limitation of the time of six weeks from the 

A ftirther ipe- ^^^^ ^^ March, there is another, viz., the loading their cargoes. 

ctficftUonis the There is a limitation of six weeks for loadinir their canroes. and 

loading of their ,, . % -t • ^ * 

eargoei. ^^ot the least reference to a cargo taken on board m February. 

It goes on to say, '' and that such Kassian merchant-vessels,*' — 
what is the meaning of *'sach"? It means Russian yesseb 
which, having been in her Majesty's dominions on the 29th of 
March, had loaded their cargoes and departed prior to the 10th 
of May ; that is the meaning of the word *' such'' — ^it is a word of 
limitation and qualification ; and it is these Teasels which shall 
be permitted to continue their voyage. 
The Utter part The Order in Council goes on to say : '' And it is hereby further 
shows that the o^^i^ by her Majesty, &c., that any Russian merchant-vessel 
^^^^ which, prior to the date of this Order, shall have sailed from any 
irtuk of her foreign port, bound for any port or place in her Majesty's domi- 
Maja^9 do- nions, shall be permitted to enter suc^ port or place, and to dis- 
charge her cargo, and afterwards forthwith depart without mo- 
lestation ; aRd that any such vessel, if met at sea by any of her 
Majesty's ships, shall be permitted to continue her voyage to any 
port not blockaded." What is the meaning of this? It clearly 
has reference to trade with her Majesty's dominions. The vessel, 
to be entitled to protection, must have sailed from some foreign 
port bound for a port in her Majesty's dominions. It is there 
the trade is to be brought. If I were to put the construction 
on this Order in Council, which has been {tfayed, and apply it to 
all Russian vessels which sailed with cargoes antecedent to the 
29th of March, must not the Order have been expressed in 
totally different words ? 
Thistietris Then, again, with reference to the further Order, dated the 

^^^^^ 7th of April, respecting the East Indies and the colonies, it is 
the Order of of precisely the same character. It allows Russian vessels which 

Apri^^respect- ^^^ ^^ ^^ ^^^ ^^ *'^^ Indian or colonial ports, at the time of 
ing Bnssian the publication of the Order there, thirty days for taking their 
bOT^boun? cargoes on board and departing ; and it further allows Russian 
ibr ports in the vessels, which had sailed from any foreign port prior to the 
colonial pos- declaration of war, bound for any port or place in any of her 
sMsions of her Majesty's Indian territories, or foreign or colonial possessions, 

to enter such port or place, and to discharge her cargo, and 
forthwith to depart without molestation. 

For all these reasons, looking at the first head, the Court can 
have no hesitation in pronouncing this vessel liable to con- 
demnation. 

Not neceaiary With reeard to the second mint, whether this was a con- 
to consider ^ 
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tinuous voyage or not, I do not think the Court is called upon . ^^^' ^ 
to decide it ; 1 ehall, therefore, give no opinion upon it, but whether tbe 
leave it unprejudiced. • Toyige ▼»» 

^ , , eODtlOUOQB Off 

I am bound to condemn this vessel, as bemg enemy s pro- not 
perty, and as not being within those exceptions which her Veflseloon- 
Majesty has been pleased to make. 

Proctors: for the captors, F. H. Dyke (Queen's Proctor); for 
the claimants, F. Clarktoru 


AmoBAvrt 
THE « AIN A,'' Nystram. ^^^^ ^^»*- 

rp Jvneil. 

X HIS was a Russian vessel captured by her Majesty's steam- A daim for 

ship « Alban," on the 2l8t of April, in the Cattegat, saiHng Seji^ 

under Danish colours, on a voyage from Lisbon to Elsinore. of the ship 

A claim was made by Messrs. Sieveking of Sise Lane, mortgage deed, 

London, as the agents and on behalf of " Carl Frederic De- o° }^^^ ^ 

gener, a citizen of the Free Hanse Town of Lubeck, and Consul Lvbeck rendau 

of his Majesty the King of the Netherlands, at Helsingfors, in ?^ ^^^^ 

Finland, the true, lawful, and sole mortgagee of one third part Cbnm/of the 


or share of the above-named vesseL" In the affidavit of Mr. §^erla^ 
Sieveking, accompanying the claim, it was stated, that ^ by a disallowed. 
certain instrument, bearing date the 2nd day of January 1854, ^\^^ig^. 
Eric Nils Sundman, the lawful owner of one third part of the ^^pt vid con- 
aaid ship, mortgaged his said one third part thereof to the said enemy'e 
C. F. Degener, as a security for repayment of 7200 silver ^^l^ 
roubles, lent by him to Eric Nils Sundman as therein men- character 
tioned ; that at the time of the capture of the said ship» as he ^^'[^^^ 
verily believed, no part of the said mortgage debt bad been Foreigners 
paid, but that the whole thereof was due and outstanding and ^!Sf^^i|^deed 
unsatisfied ; that the said C. F. Degener was, at the time of the on the ship 
aaid capture and now is, a citizen of the Free Hanse Town of t^^uiou^, 
Lubeck, and tliat no person being a subject or subjects of uoder certain 
Bussia, nor their factors or agents, nor any other enemies of the lien of 
the Crown of Great Britain, had at the time of the said capture -^"^*^ °^«>'- 

, , , * chants may bo 

or now have, directly or indirectly, any right, title, or interest allowed. 
in the said mortgage debt, or any part thereof." 

The case came on for hearing on the evidence upon the 
standing interrogatories and this affidavit. 

The QueejC$ Advocate^ for the captor. Argumgnt 

The evidence leaves no doubt as to the ship being enemy^s 

property, and no witness seems to know anything of this mort~ 

gage. There is nothing but the affidavit of Mr. Sieveking. That 

is a singular one. It states that the claimant is residing in the 
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. ^^^' . enemy's ooantry, and does not say he is not a Bossian salgect 
Thb "« Aim A." He is dearly adhering to the enemy, and> therefore, cannot 
AryuMgai. sustain this claim. 

But if there were no objection to the claimant, the daim 
could not be sustained. Captors take without reference to 
such lien, supposing this mortgage was perfectly regular and 
duly executed, of which not a syllable appears in the evidence 
or the ship's papers. 

Dr. Deane, on the same side. 

It appears that the daimant was residing in the enemy's 
country for the purposes of trade, and though bom in a country 
now neutral, he has lost his neutral character. His being 
consul for the Netherlands does not protect him. In the '* In^^ 
dian Chiefs (a). Lord Simoell said, it was a point fully esta- 
blished in these Courts, that the character of consul does not 
protect that of merchant united in the same person. 

Dr. Addams, for the claimant It is objected that there is no 
evidence of this mortgage, and that we have withheld informa- 
tion we might have given» That was not the practice of the 
Court At the present stage we have no right to give evidence ; 
we can only state what we can prove, if allowed further proof. 
We can prove the due execution of this mortgaged deed, and on 
that we daim one third of the proceeds of this ship. The prin- 
dple adopted by the Court respecting these liens is laid down 
by Lord StowM, in the ** BeMdere " (&); it rqeots the daim on 
secret liens, but admits them where the dumant has some 
specific security. Here the daimant is in possession of such 
specific security, and is entitled to the third part of this vesseL 

Dr. TwisSf on the same side. The Court may have discouraged 
secret liens, but there are many cases where ioni fide claims 
of this nature have been admitted. [/Vr Curiam. Were not all 
those cases where the claimants were British subjects, and the 
vessel had been seiaed in a British port ? Can you show me 
any case at all similar to the present where the claim has been 
allowed,?] The principle of those cases may be extended- 
Lord Siowell r^arded bottomree-bonds with favour : *^ C^n- 
4tantia HarkuthJ* (c) A mortgage may be put at least on an 
equal footing. 

The QueetCi Advocate^ in reply. No attempt has been made to 
answer the objection that the daimant does not state that he is 
not an enemy. He must know whether he is a Russian subject 
or not, and he has supjH^essed the information. This is no case 

(a) S a Rob. S7^ (h) I Dods. 356. (e) Edw. 234 . 
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for further proof. The question of the lien seems disposed of > ^^^' . 
bj the judgment of Lord Stawell, in the '* MariannaJ^ {a) Ths '^Aina.** 

[Dr. Addams. The remarks of the Judge in that case were 
directed against secret liens.] 

Db. Lushikgtok. Two questions have arisen with respect Judgment 

to the present claim ; first, as to the national character of the J^^ ^^ 

claimant^ whether he is to be considered an enemy or a neutral ; )tt The na- 

and, secondly, whether supposing him to be neutral, he would j^'^^^^'^*^ 

be entitled to come to this Court, and claim one third of his clainumt? 

ship bj virtue of an alleged mortgage executed prior to tiie tan of ihe^ 

declaration of hostilities. claim? 

Now, with reference to the first question, it is stated that A neutral c<m« 

** he is a citizen of the Free Hanse Town of Lubeck, and gide in the 

Consul of his Majesty the Kinir of the Netherlands at Hel- enemj^a 

, , ooontrr daring 

singfors, in Finland.^ Upon this I can put but one construe- warioaeanen- 

tion, that he is resident in Finland, and carrying on his business ^"^ pnyilegea. 

there. I take it to be a point beyond controTcrsy, thai where 

a neutral, after the commencement of war, continues to reside in* 

the enemy's country for the purposes of trade, he is considered 

as adhering to the enemy, and as disqualified for claiming as a 

neutral alt<^ther. 

But, with regard to the claim on the mortgage, I asked There ii no 
whether there was any case where snch a claim had been allowed claim of Hen 
to any but British merchants, and counsel were unable to <»^l>«^of 

*.•! •! nn «% «^«.M>..v » aliens has been 

furnish me with any. The case of the " Behndere ■ (ft) was of allowed 
quite a different character. That was an American vessel which ^j^^ ^^ 
was seized in the river Thames under an embargo which pre* xjnder certain 
ceded the declaration of hostilities between Ghreat Britain and eircnmstances, 
the United States. A claim was made by some British mer- on behalf of 
chants for advances made by them for the use of the ship, and ^"^^ m^**' 

' '^^ ehants msT be 


may 
allowed. 


(a) 6 C. Rob. 25. Lord StovM claims outstanding between other 

njs, ^This ship appears to hare parties, which can have no opera* 

been ori^nall j an American ressel, tion as to them. If such a rule did 

sold to a Spanish merchant at Buenos not exist, it would be quite impos- 

Ajres, and seized on a voyage to this sible for captors to know upon what 

country, documented as belonging to grounds they were proceeding to 

a Spuush merchant, and saiung make any seizure. The fairest and 

under the fla^ and pass of Spain, most credible documents, declaring 

A claim is ^ven on behalf of the the property to belong to the enemy, 

former American proprietor^ inyirtue woiud only serve to mislead them if 

of a lien, which ne is said to have such documents were liable to be 

retained on the property for the pay-* overruled by liens which could not 


ment of the purchase money ; but in any manner come to their know- 
such an interest cannot, I conceive, ledse. It would be equally impos- 
be deemed sufficient to support a sible for the C!ourt whicn hMB to de- 
claim of property in a Court, of Prize, cide upon the question of property 
Captors are supposed to lay hands to admit such conshierations.** 
on the ffross tangible property, on {h) 1 Dods. 356. 
which uere may be many jtist 


316 THE ECCLESIASTICAL AND ADMIRALTT SEFORTS. 

, ^^^^ , it was alleged, that the ship had been put into their hands as a 
THB'^AnfA." eecuritj for the debt so contracted. In that case there was 
JudgmenL a bare ckim without any evidence ; the clum was not allowed, 
and it is only on certain words which fell from Lord Stcwellj 
that any argument can be founded in support of the present 
claim« Alluding to certain cases where the claim of lien had 
been allowed, he says, '< They had either a pontive lien upon 
the ship, or were in possession of a bottomree-bond, or some 
specific security ; " but it so happens that, on referring to the 
case, we find the distinction to which I alluded; for Lord 
StoweU there says, '* It was thought by the Court and by the 
Government also, that it would be a harsh measure to make 
Bntiih merchants sustain the loss of money so expended." (a) 

But it is a very different question whether lenity should be 

shown to British merchants when the captured vessel has been 

lying in a British port, where they have had transactions in the 

way of business with it ; and whether, as in cases of this kind, 

the Court should allow an alien to put in a claim to defeat the 

The aliowaiioe right of the captors. If I am to do it in the present case, in- 

dalm would numerable questions would arise, and the Court might be called 

lead (o inna- upon to inquire into the validity of the mortgage, and be com- 

cttkle^ polled to determine that validity, not by the law of England, 

The praetiee but by the law of the country where it was executed. I accede 

widi reprd to ^ ^(^^ argument of Dr. Addams, that in the first instance, they 

the fint in- would only state the fact of the mortgage without entering into 

wStam bT** •'^y particulars or proof. That would be done if further proof 

proved, not to were admitted. But having no doubt wliatever in my own mind 

pra^"^'^ ^ ^'^ ^^ ^^^^^ ^^^^ ^^ ^'^ grounds, viz. the national character of 

the claimant and the nature of the claim, I cannot admit fiu> 
ther proof. The vessel must be condcnmed. 

Proctors : for the captors. The Queen's Proctor; for the claims 
ant. Deacon* 

* (a) iDods. 868. 


Ai>«iRALTT THE « ATNA.'' 

VnutK Court, -i-v ^ -, % • 

The Court JL/R. ADDAMS moved the Court to decree the restoration to 

cannot restore ^j^^ master of two casks of red wine, and three smaller casks of 

enemy master white wine, together of the value of about 13/., which he had 

^^ot 5 Uie purchased at Lisbon on his own private adventure. 

captort. 

Dr. LuBHiNGTON. No doubt the Court has power, and has 
continued to exercise it, of restoring property to neutral masters, 
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but I have no authority to restore to an enemy master except by . ^^^' , 
consent of the captors. The *« Aina.** 

The QueetCs Advocate. We have no objection. 

The Court. Well« then, it may be given up ; but I wish it 
to be understood that I have no authority, as far as I can dis- 
cover, to restore to an enemy master without consent. 

Proctor for the master, Heales. 


THE "JOHANNA EMILIE," otherwise "EMILIA,** Adweaitv 

/% . . PRIZS COUST. 

^^&^'- Jun. 29. & Sa 

xHIS schooner was seized in the London Docks early in ATeflseiboiit 
May last by Mr. Cox, Acting Landing Surveyor of the Cus- 1853, guied in 
toms, who had received information that, thoufi:h siulinoc under ^"* ^ Eiga, 

' o o with a crew of 

Hanoverian colours, she was really a Bussian vessel. Hanoyeriant. 

The master, mate, and cook were examined on the interroga- ®**^*|[^|J^* 
tones, and a claim was given in by Theodor Schlutow, of ooloan,to 
Mincing Lane, London, who made an affidavit that he was ^^j^eaaUeT 
authorized to make the claim on behalf of Georg Schwers, of thence to 
Leer, in the kingdom of Hanover, merchant and shipowner, a ^^^^ i^^^ ^ ^ 
subject of the King of Hanover, sole owner and proprietor of curgo,and 
the said schooner at the time of her seizure in the London London on tho 

Docks.** 4th of April, 

iin4cr Hano- 

The facts of the case, as stated in the evidence, were these : Tcrian colours. 
— The schooner was built last year at Leer, in the kingdom of ^^^ri^in 
Hanover, and sailed thence on the 20th of October, entirely the London 
manned with Hanoverians. She first sailed to Riga in ballast, ^^ hju^ 
thence to Havre, and on the 3rd of January to Newcastle, Coatom Honae 
where she took in a cargo of coals for Lisbon, where she ar- ^„ claimed 
rived on the 16th of February ; and having delivered her cargo, ^ the ground, 
took in another for London. She sailed from Lisbon on the i^ng at New- 
4ih-of April, and arrived in the London Docks on the 1st of ^^^l^^ 
May. A few days afterwards she was seized. The master power of attor- 
stated that for some reason or other which he could not set fu/^^Ht" ^ 

me owner to 

forth, the schooner, from first leaving Leer, until her arrival at the master, 

Lisbon, was navigated under the Bussian flag; that while at ^JTedtoiuT^ 

Newcastle, he received a power of attorney from Mr. Bucker, Hanoverian. 

her then owner, the Hanoverian Consul General at Biga, au- aUowed.'^'^''^^ 

thorizins him to sell her, in consequence of which he proceeded '^^ **^ ^°" 

aeonencea of 

to Leer, and transferred her to Mr. Schwera, the present deatmctionor 
claimant ; that on completing the transfer, he returned to New- "^^"^^ ^^^^ 
castle, and proceeded with her to Lisbon, where he received for the moat 
instructions from Mr. Schwers to give up the Bussian papers ^rennSancM 

of each caaeu 
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1854. 

Thb 

^ Johanna 

Emilia." 

Argument. 


and colours, which he did to the Raaaian oonBiil ; after which 
she sailed under Hanoverian colours and papers. The purchase 
money was stated to have been 8000 dollars, which were re- 
ceived by a notary at Leer, and remitted to Mr. Rucker. 

The QueerCi Advocate, and The AdmiraUy Advaeaie, for the 
Grown. 

The evidence shows the vessel to have been a Russian, not 
an Hanoverian* The alleged transfer from Mr. Rucker to 
Mr. Schwers was a sham sale, to defeat our belligerent rights. 
No money passed at the time of the alleged sale, and after that 
time the vessel sailed from Newcastle to Lisbon under Russian 
colours without any Hanoverian colours on board, and in the 
same trade as before. The ^ Omnibus/* (a) 

There has been a distinct spoliation of papers by the master 
on the outward voyage to Lisbon, at Lisbon, and on the home- 
ward voyage from Lisbon to London. That is a suflScient 
ground for condemnation, or at least a bar to restitution with- 
out further proof. The '* Hunter '' (ft), « Two Brothers " (c), 
''Risinff Sun**{d\ *'FoUy:\e) 

Dr. Addams and Dr. TwUs, for the claimant. 

The seizure of this vessel was made in violation of the Orders 
in Council, Revenue officers have no right whatever to seize 
vessels and proceed against them as prizes. This schooner was 
built in Hanover, belonged to an Hanoverian subject, not a 
Russian, The transfer was a bondjide transaction between 
one Hanoverian and another, previous to a declaration of war. 
There is no law to prevent a neutral from purchasing a ship 
from an enemy. As to there being no entry of the sale in the 
log-book, that cannot affect the sale ; there is a regular bill of sale 
transferring the vessel according to the fonns used in EEanover. 

There has been no spoliation of papers to affect this ship. 
When it is alleged to have taken place, the master could not 
have known that war had been declared ; it was not therefore a 
spoliation in the proper sense of the term. There was no ground 
whatever for the seizure, and the Court must therefore not only 
restore the vessel, but condemn the seizor in costs. 

The Queen^s Advocate and Admiralty Advocate, in reply. 

It is objected that the Custom House officers, having no com- 
mission, had no right to seize this vessel ; and that ibis Court 
has no jurisdiction to try such a case. But in *' La Rosine^(J), 
seizure was made by an officer in the Fife Dragoons. It is 
common for captures to be made by non-commissioned persons. 


(a) 6 C. Rob. 71. 
(6) 1 Dods. 486. 
(c) 1 U.Hob. 133. 


(d) 2 C. Rob. 106. 

(e) Ibid. 366. 
(J) Ibid. 373. 
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The capture is equallj good, but it belongs to the Queen in her ^ ^^^' , 
office of Admiralty : •< The Rebeekah.'' {a) The 

" JoRANlll. 

Emilia." 

Db« Lushington. I will address myselC in the Brat in« 
stance, to the observations which haye been made on behalf of . '^^^ 
the claimant with regard to the course of proceeding which has kgaifor any 
been adopted on the present occasion ; and, perhaps, I ought to !^^? ^ 
take some little blame to myself for having elicited some of whether com- ' 
those observations in consequence of what then dropped from jJUJ*[o"^»r«n 
me in reference to the embai^ which is placed on Russian ves- enemy'i ship; 
sels,— vessels bearing the Bussian flag at the time they entered beoome^/^ 
these ports. It had no reference to the ease of vessels seized pn» ^^^^ 
under other colours, but which subsequently turned out to be 
Russian. With regard to an enemy's property coming to any 
part of the kingdom, or being found there, being seizable, I con- 
fess I am astonished that a doubt could exist on the subject I 
apprehend the law has been this, that it is competent for any 
person to take possession of such property, imless it had any 
protection by license, or some declaration emanating by the au* 
thority of the Crown, and to assist the Crown to proceed against 
it for adjudication. There are many instances in which a cap- 
ture has been made in port by non-commissioned captors, and 
the usual form has been for the proceedings to be conducted 
under the authority of the Proctor for the Admiralty, and con- 
demnation has passed to her Majesty in her office of Admiralty. 
If the property was on land, according to the ancient law, it was 
also scizable ; and certainly during the American war there were 
not wanting instances in which such property was seized and 
condemned by law, — not by the authority of this Court, but of Of late yean it 
another. That rigour was afterwards relaxed. I believe no usual mwar to 
such instance has occurred from the time of the American war ^^ ^^ ^^ 
to the present day — no instance in which property inland was belonging to 
subject to search or seizure, but no doubt it would be competent ^^i^^^ ^ ^^ 
to the authority of the Crown if it thought fit. 

The QfieeiiCi Advocate. Recently, during the present war, ships 
on land have been seized, I believe. 

The Coubt. That was under peculiar circumstances. 

The QueerCs Advocate. Not in this Court, but by inquisition 
in rem. 

The Coxtbt. But that was property belonging te the Em- 
peror of Russia, and not to a subject. The munitions of war fall 
under difierent rules. I am not aware that it has pleased her 
Majesty to take measures to seize property which might be lying 

(a) 1 C. Rob. 227. 
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1854. 
The 

^ JOHANKA 

Ebuja." 
Judgmgtit, 


The question 
k, should this 
Tessel be con* 
deumcd. or 
should farther 
proof of pro- 
perty be 
allowed? 

The cirenm- 
ofthe 


If a natire of 
one country 
resides and 
carries on 
trade in 
another for 
some time, his 
national cha- 
racter is that 
of his domicile, 
not of his 
birth. 


in a merchant's handa in the city of London or elsewhere. I 
believe that the proceedings which you allude to are of a different 
character. I cannot entertain a doubt that these proceedings 
have been duly in^tuted, and they have been sanctioned by 
those who advise her Majesty in her office of Admiralty, as well 
as by her Majesty's Advocate. 

Then the only question, or rather the great question which 
remains for me to decide is, whether the claim for the ship ought 
to be admitted, whether further proof is necessary, or whether 
it ought to be condemned. Now, the facts of this case are some- 
what peculiar. The fact of the vessel having been seized while 
lying in the London Docks does to some extent account for her 
not having the usual papers on board, because it is customary 
for them, while the ship is lying in port, to be in the hands of 
the consul acting for the state to which the ship alleges itself to 
belong. Therefore I am not surprised myself that no further 
papers have been found than those attached to the affidavit of 
Mr. Cox, the seizing officer. There are papers to which I will 
presently advert, but these are not the papers of primary im- 
portance in this case. The general features of the case are as 
follows : — This vessel was built in the kingdom of Hanover in 
1853 ; her master throughout the whole period was an Hano- 
verian, and so were the whole of the crew, and, as appears from 
certain parts of his evidence, the present clidmant is the indi- 
vidual who, to a certain extent, had the direction of her com- 
mercial transactions. The claim on the present occanon is en- 
tirely founded on her transfer, and it is ludicrous to contend that 
the property of the ship was not, immediately after her building, 
in Mr. Rucker, who was resident at Riga, because the claim is 
founded on the ship having been bought of Mr. Rucker ; there- 
fore, so far as the interests of these Courts are concerned, that 
must be taken to be an admitted fact. She was the property of 
Mr. Rucker, and she sailed under Russian colours from the time 
she was built up to the period of mailing from the port of Lisbon. 

Now, Mr. Rucker is a gentleman, who, according to the 
evidence, is an Hanoverian subject, acting as the Hanoverian 
Consul, resident at Riga» a Russian port He has been domi- 
ciled there for many years, and must, therefore, in consequence 
of his domicile, in all that relates to hi6 national character, be 
taken to be a Russian, not an Hanoverian. There is no prin- 
ciple, I apprehend, so well laid down, — no principle so generally 
followed as this, that whatever country a gentleman may be- 
long to, if he is resident in and carries on tmde for a period of 
time in another country, he must be taken, for the purposes of 
trade, to belong to that other country, and not to his original 
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domicile. With regard to the poasibilitj of there being a focuf . ^^^^' . 

peniteniuB, that argument might have been addressed to the Thb 

Court, supposing the claim had been on behalf of Mr. Backer, ^'^^^^^ 

but it can have no bearing when the claim is on behalf of _ , 

^ Judyment. 

another person. 

What I have to see, therefore, is, whether there is sufficient Is there saffi- 
proof of a valid transfer from the Russian owner of the ship to ^^^iS^e^ 
the present claimant, who is an Hanoverian subject. That and trmnsfer of 
proof may be wholly insufficient, or, it may be sufficient, coupled 
with other evidence, to call on the Court for the admission of 
further proof, or it may be so mixed up with transactions re- 
flecting on the bona fidt» of the proceeding, that the Court 
may be called upon to condemn the vesseL Looking at the 
state of public affairs at the latter end of 1853 and the beginning 
of 1854, it is perfectly consistent with probability that every 
person possessed of a Russian vessel would be desirous of sell- 
ing it, though at a considerable sacrifice, and I have no doubt 
that many Russian vessels have been sold, or attempted to be 
sold, during that period. I say, such a sale is probable, but The nle pro- 
is also suspicious; — it 'is suspicious for the obvious reason thecireom- 
that a sale made under these circumstances, — particularly to a «tAncet, bat 
person in the situation of the present claimant, — is undoubtedly '^P^^^^*- 
questionable, because it well known that there is a mode of 
carrying on trade without being the actual owner of the vessel, 
namely, by transferring her to a pretended purchaser. Cer- 
tainly, when a transaction of this kind is done under pressure, 
there always exists a certain d^ree of suspicion that it is not 
h(m& Jide. With regard to the legality of the sale, assuming snch lale is 
it to be bon&Jide, it is not denied that it is competent to neu- juM^oabtedly 
trals to purchase the property of enemies to another country, 
whether consisting of ships or anything else : they have a per- 
fect right to do so, and no belligerent right can override it. 
The present inquiry, therefore, is limited to whether there has 
been a bondjide transfer or not. 

Looking at this case on legal principles, I mubt consider Theevidenee 
what is the evidence which has been given on deposition, u deficient 
and also what is to be found in the ship's papers ; both those 
attached to Mr. Cox's affidavit and those subsequently brought 
in, at the end of the depositions, by Mr. Currey, the Ex- 
aminer on the present occasion. With regard to the facts of 
the case, the evidence of the master is by far the most im- 
portant, and I must advert to that somewhat in detail. The 
account which, upon the third interrogatory, the master gives 
is, that '^ The schooner sailed on her voyage from Leer on the 
20th of October 1853, under Russian colours,'' — if I under- 
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1854. stand him rightlj^ this is the commencement of the onlj Toyvge 
Thb ^® nndertook — « Why she did 00^ is a thing belonging to the 
** JoHANHA owners. I never knew, or asked to know* She had no other 
colours then on board." In mj judgment, not the least sua- 
JmJfftmmi* picion arises from this evidence, — none whatever. It was in 
October 1853, that these colours were hoisted, and undoubtedly 
Russian colours could not then have been hoisted to interfere 
with the rights of England and France. Russian colours might 
be used for the purpose of taking advantage of sailing into 
Russian ports, where Russian flags were entitled to enter; but, 
supposing that was the case, — supposing thej were used for the 
purpose of practising fraud on Rusnan ports, that is a matter of 
which this Court can take no cognizance whatever, for there is 
no maxim better laid down than that the Court of Admiraltj 
never takes anj cognizance of any practices which ships may 
resort to to obtain advantage in other states. Then, assuming 
it to be true, it is consistent with probability that Russian 
colours were used for the purpose stated, and it does not in any 
degree derogate from the good faith of the present transaction. 
I must confess I was astonished at the aigument of counsel on 
that point, for I cannot see how using Rusuan colours in O^ 
tober 1853, would possibly have any effect on our belligerent 
rights at the present time. With regard to the subsequent 
change of odours, the facts of the case appear to have been 
these : that the master, when lying in the port of Newcastle, 
received a letter, according to his statement, from Mr. Ruoker, 
in which was enclosed, as stated in answer to the 1 1th inter- 
rogatory, a power of attorney to sell the vesseL Of course, up 
to this time she had sailed under Russian colours, and his ac- 
count is this : '' When I was in Newcastle in January last, I 
received a power of attorney to sell the said ship from the said 
Mr. Rucker, referred to in my 8th answer. This power was 
sent from Riga, where Mr. Rucker lives, to my houae at Leer, 
and was sent on thence to me at Newcastle by my wife. The 
said Mr. Rucker also sent me a letter to Newcastle deuring me 
to sell the schooner to whomsoever. Mr. Rucker is the Hano- 
verian consul " and so on. He says, '' I believe Mr. Rucker is a 
Hanoverian subject. I have known him personally for ten 
years, and he has been consul-general as aforesaid all that time, 
add I know he is a German. I was thunderstruck to receive 
the said power, for I was always under the impression, up to 
that tioie, that the schooner belonged to the said George 
Schwers/^ i. e., to the present claimant Now, this has bean 
open to a great deal of observation, and, at first I confess, 
I was myself struck with this part of hb evidence ; but, upon 
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consideration, mj surprise has ceased. It appears, from another 
part of his evidence^ that he was appointed to the com- 
mand of the schooner in 1853, hj Mr. Schwere, and that he 
corresponded with this gentleman cluefly, though occasionally 
with Mr. Rucker ; therefore I am not at all surprised that he 
laboured under the impression that, though sailing under 
Russian colours, the property was in reality Mr. Schwers*. I 
maj observe, that it is a matter at which no one ought to be 
much surprised, because it is perfectly notorious that the mer- 
chants of Great Britain have rei)eatedly, at various times, been 
owners of foreign vessels sailing under foreign flags, — a privilege 
of which they would be very sorry to be deprived, — a privi- 
lege which, though it may subject them to difficulty in case of 
war, they are entitled to exercise, except so far as the rights of 
war may interfere with it He then goes on to say, '< Mr. 
Bucker^s name appeared on the Russian sea-pass^" — now he is 
accounting for this, — ** which I then had (and of which I shall 
depose hereafter), but I thought that was only a pretext.'' He 
was under the impresdon, not an unnatural one, that it was for 
pretence that the name of Mr. Rucker was inserted in the sea- 
pass. 

Then it appears, that upon receiving this power of attorney, 
he goes over immediately to Hanover for the purpose of acting 
upon it ; and he says that, by virtue of the said power, he 
transferred the schooner to Mr. Schwers. It appears that he 
was there on the 22nd of January, that is the date of the sale, 
and he came back to Newcastle, having accomplished his voyage 
over with as much expedition as he could, and from thence 
sailed to Lisbon on the 28th. Now, with regard to the power 
of attorney under which he acted, no doubt it is not binding in 
the same manner in which such a document would be framed in 
England. It begins by appointing him master, he having 
stated that he derived his appointment before from the present 
claimant ; it then requires him to keep an account, nnd to re- 
compense himself for all the services he might perform ; but the 
clear gist of the whole is, that it fully empowers him to sell 
the ship, and receive the purchase money. Accordingly, this 
bill of sale is executed^ and it fairly states that the vessel was 
at that time voyaging under Russian colours, and lying in the 
harbour of Newcastle-on-Tyne, with all her appurtenances. 
That appears a fact in favour of the present claimant ; there 
was no concealment of the circumstance, — none whatever — at 
the time the sale took place. The exhibition of this document, 
supposing it to be shown to the captors, would undoubtedly 
have given information with regard to the proceedings of the 
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Teasel herself. Now, in section 4. of the bill of sale is the fol- 
lowing important statement: ** The purchase money for the sold 
ship, with her appurtenances, is fixed at the sum of 8000 riz- 
dollars, which have already been carried into account between 
the contracting parties before the signing of these presents.** 
Here I must say this is a yery unsatisfactory mode of effecting 
a sale, though I do not mean to say it is unusual ; I do not 
mean to say that it was not effectual, but the mode of payment 
by merely carrying the purchase money to an account, which of 
course is hidden from the view of any Court having to inves- 
tigate the transaction, produces in a matter of this kind a 
considerable degree of doubt. The effect on my mind of this 
mode of paying the purchase money is not favourable to the 
proceeding with regard to the transfer of the ship. 

The bill of sale bears date on the 23rd of Januaiy, and there 
has been a great deal of conflict as to the master sidling from 
Newcastle under Russian colours after this date ; and it does 
appear to me to be a fact requiring explanation why, after the 
transfer of this vessel on the 23rd of January, Hanoverian 
colours were not hoisted, and the Russian colours put on one 
side ; why the vessel should not have sailed from the port of 
Newcastle under Hanoverian colours, having then become 
Hanoverian. I do not know that I have a satisfactory account 
of it, except in this way, by supposing that a certain time must 
elapse before it was possible for the master to acquire Hanove* 
rian colours and papers, namely, the sea-pass, &c ; and, there- 
fore, he was compelled, for the present, to continue his Russian 
colours. He does continue the Russian colours till he proceeds 
from the port of Lisbon. 

An observation was made in argument with respect to the 
paper No. 2., which is the account of the master respecting the 
payment made to the Russian consul at Newcastle. I see 
little in that, inasmuch as the master stated that when they 
give up the Russian papers, they make a payment, as well as 
on receiving them. I see nothing of importance in that ; be- 
sides, at that time the vessel continued under Russian colours. 

Now, as to the sea-pass. I presume all the Russian papers 
were on board at the time ; but the sea-pass is a very remark- 
able document. It bears date the 29th of November 1853, and 
it is not to come into force till the 4th of February 1854, and is 
to last till 1855. No explanation of this is given in the evi- 
dence. Undoubtedly, so it stands. Assuming it to be as it 
was argued on behalf of the captor, that the application was 
made on the 29th of November 1853, it would be a circum- 
stance tending very strongly to impeach the integrity of all 


THE ECCLESIASTICAL AND ADMIRALTY REPORTS. 


325 


these proceedings, because the power of attorney is not dated 
till the 14th of December. But presuming this pass to have 
been utterly blank, and afterwards filled up — of the probability 
of which I say nothing — then the matter would be capable of 
some further explanation ; for it would appear the pass was 
given to operate on the ship from a given time, namely, I 
presume, from about the time she would arrive at Aurich. It 
stands thus : the captain is bound to produce this sea-pass at 
every foreign port where a royal Hanoverian consul or vice- 
consul is appointed. Then it seems to be exhibited at Lisbon 
on the 3rd of April, and in London on the 29th of April, upon 
his return. It had been issued at Hanover on the 29th of 
November 1853, and was delivered at Aurich on the 4th of 
February 1854 — that, I apprehend, is by the officer, whose 
business and duty it was to have the care of matters of that 
kind — to come into force at that period. 

Now, there are certainly circumstances attending this part of 
the transaction which are not altogether satisfactory on the face 
of the papers. I am not aware that there are any other papers 
to which it is necessary to advert. Upon the vessel arriving at 
Lisbon, I think it is of very little importance whether the 
papers were laid before the consul on one day or the other» 
Then on the return voyage the master sailed under Hanoverian 
colours ; I apprehend for this reason, — he sailed then, and not 
before, because he was not in possession of the sea-pass, and 
not in possession of the right to use Hanoverian colours at all. 
But several objections have been taken to the evidence in sup- 
port of this claim. It has been said that the master is entirely 
discredited by various circumstances ; and the fact prindpally 
relied upon is the circumstance of his having denied that there 
was any spoliation of papers. Now, in truth and verity, there 
was a spoliation of papers. I must say a word as to the spolia- 
tion of papers generally before I address myself to this fact I 
do not know that there is to be found in any of Lord Stotoeffs 
judgments any direct definition of the word ** spoliation.*' I 
am of opinion that the mere destruction of papers is not, under 
all circumstances, to be considered a spoliation ; I say under all 
circumstances, because it might be carried to a very absurd 
length. I apprehend it might be said, if at any time during a 
long voyage the master destroyed papers that had no relevancy 
to it, relating to a former voyage, the matter would not be put 
in issue. To say that was a spoliation of papers, would be 
going the length of saying that nothing in the nature even of a 
private letter was to be destroyed after the vessel had left her 
port. I am not, however, disposed to relax the practical efiect 
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of the rules hid down by Lord Stoweli^ becauee tfaey are oon- 
Biatent with good Benfle, and with juetioe to all parties ; bat 
they must not be pressed beyond his tme intention with refer- 
ence to all the iacts of the cssei because there is not one oi the 
cases cited to me yesterday, when I came to examine them^ 
which I have done with a great deal of care, in which I do not 
find that, to form an accurate judgment of them, you must be 
acquainted with the whole facts of the case. To pick out a 
angle sentence, would give no accurate idea of Lord StawelTs 
opinion on the rules which he intended to prescribe to himself 
in matters of that kind. 

Now, the case of the *^ Hunter^ (a) was a case of a very 
peculiar kind. Th^re the mate was caught in the act of spolia- 
tion after the voyage was begun. Neither the master nor the 
supercargo were produced, but they had been allowed by mutual 
consent to quit the vessel and go away, so that the best evidence, 
either for the captor or the claimant, was wholly wanting. But 
notwithstanding the fact of this spoliation of papers — and a 
grave spoliation it was, no doubt — further proof had been al- 
l9wed in that case ; and the question which was there discussed 
was, whether sHU further proof should be allowed, the further 
proof being insufficient The spoliation of papers clearly ap- 
peared on tike face of the depositions, and yet further proof ¥ras 
allowed under these circumstances ; therefore it cannot be con- 
tended that the spoliation of papers uniformly and always shuts 
out a right to further proof. That proposition is negatived by 
the facts of this case, to which I have now adverted. That was 
a case under peculiar circumstances ; I see, upon looking at my 
note-book, that it was appealed, and afterwards compromised. 

The " Two Brothers "(ft) is another case which has been cited. 
That has but a very slight bearing on the question of spoliation 
at all ; because, on looking at the case, it will be seen that 
Lord Siowell thus expresses .himself: he says that he decided it 
on the ground that the claimant did not appear to have any in- 
terest in the question. To be sure, that was quite a sufficient 
ground, without resorting to what would be the effect of the 
spoliation of papers. Now, it is true, in that case the fact 
of destroying papers is commented upon by Lord Stowell, and 
he states the effect on his mind ; but it does not appear how the 
spoliation took place, so as to form any direct guide to my judg- 
ment. It is stated that the master burnt some p^>er before the 
capture — when, how long before, or what, there is no informa- 
tion. But I need not rely on that case, or advert to it more, 


(a> 1 Dods. 4S0. 


(5) 1 C. Bob. 131. 
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because it is quite dear that it did not turn on the spoliation of , ^^^' , 
papers, but a defect of proof on the part of the didmant. Tbs 

In the ''Risinff Sun ''{a) Lord SiaweU lays down the ''^^i^J' 
doctrine that spoliation does not inure to condemnation ; with 

other suspicious circumstances it shuts the door against further jj^^^l^^^j^ 

proof. To that doctrine I entirely assent— where there has been in Uie "* Rising 

spoliation, in some cases we may allow further proof, in other ^u^^l^,^^^ 

cases which you cannot describe, if the circumstances are full not inane to 


of strong suspicion, then, to use his own expression, the door is bat» with other 
shut against further proot In that case the spoliation was •upcioucir* 
strong mdeeo, because the papers were destroyed on the appear* maj Ant the 
anoe of the chasing yesseL fiSS^t 

Now, let me say a word on this, as to the time at which the i^ oonsiderio/^ 
papers are destroyed* I pray that my meaning may not be the^iiMiknof 
understood beyond the words I use. I hold time to be of great |Spm, Aftime 
importance. If papers are destroyed when the capturing vessel !^?l|^2^^f 
is in sight, or there is a chance of capture, it is the strongest the grenteit 
proof that these papers contidn some matter which would inure uiportanee. 
to condemnation ; so it is if they are destroyed at the time of 
capture, and if they are destroyed clandestinely after capture ; 
but if the papers are destroyed a long time antecedently, before 
there is any probability that they were destroyed for fraudulent 
purposes, and there is no evidence that it was for fraudulent 
purposes, then, though there is spoliation, and though, no doubt, 
the inference of law is against the act during war, yet the case 
is of a less stringent nature. 

The case of the " Polly ^ was also <uted (b) : that is a very im* Th« doetrbe 
portant case. There it is said that the spoliation makes a case ^^^^ ^^. 
for further proof; not that the spoliation of papers is a reason that where ' 
why no further proof should be granted, but it makes a case ^^^^ ^^^^ 

ibr further proof. resUtntion cm* 

The QueetCs Advacaie. It cannot be released without further ^Jh^ff^J!^ 
proof. proof. 

The Coubt. Yes; it cannot be released without further 
proof. 

TTltf Queem^s Advocate^ Though the reason is clear. 

The Court. That is the doctrine laid down there, and the 
doctrine is perfectly tme^ So far as appears, the spoliation in 
that case was at the time of capture or afterwards, but in that 
case the property was restored, as you see at the end of the 
** Polly " ; so that spoliation, on that occasion, did not extend to 
inure to condemnation. 

7%e Queen^i AdooeaU. Upon further proof. 

(a) 2 C. Bob. 104 (h) 2 C. Bob. 861. 
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1854. Dr. Twiss. Lord Stawell says it is impossible for the Coart 

Tm ^ relax the rule ; where there has been suppression of papers 
•• JoHANHA there must be further proof. 

Emilxa. ** 

Thb Court. He uses the word '* suppression ^ ; these are 

With regard Now, to come to the fact of the suppression of papers in this 

sionin'u^'^* case, and see to what extent it goes. An observation was made 
case, the denial bj Dr. Addonu which induced me immediately to send for the 
doeanotnecet- Standing interrogatories, and the 17th is in these words: 
v^ to*be^ " What papers, charter-parties, bills of lading, invoices, letters, 
gsiity of per- or Other writings were on board the ship at the time she took 
i^^' her departure from the last clearing port, before she was taken 

as prize ? Were any, and, if yea, which of them burned, torn, 
or thrown overboard." I apprehend Dr. Addams was right in 
his observation thus fiur; what may have taken place on a pre- 
vious voyage does not directly come within the purport of that 
The Examiner interrogatory. I in no d^ree blame the Examiner for taking 
ukbff d^n ^^^^ the evidence, for it is better that the Examiner should 
aniwera which take it down, and that it should be expunged, than that it 
SateW wHhki* should be suppressed, and the Court know nothing about it. I 
the scope of apprehend, strictly speaking, that interrogatory is intended to 
torf, it being ^V^7 ^^ ^^^ destruction of papers after the last clearing port, 
better *^*^« the effect of which would be here that it would exclude that 
tnbfeqnentiy part of the evidence given by the mate as to the destruction of 
th^^bTiito- P*P©" upon the voyage from Newcastle to Lisbon. The cook 
gether igno- swears positively to the destruction of certain papers after the 
rant of it departure from Lisbon, and upon the way on the voyage home. 

I must first see what is said by the mate. He states first, 
the papers which were destroyed on the passage from New- 
castle, and which, he says, were papers obtained from Kiga. 

I leave that out of consideration. He states the nature of 
these papers, and then he goes on and says, '* I also saw the 
captain bum some papers, I do not know what, whilst we were 
lying at Lisbon ; " that would run very nearly, I should say, 
within the line, but what follows, it would be safer, if I were 
not to consider it as evidence, because it does not appear to 
relate to the same transaction. 

The cook says, in answer to the 17 th interrogatory, ^' I know 
nothing whatever respecting any of the ship's papers, for I never 
saw any of tliem to read them. On one occasion during our 
last voyage from Lisbon to London, the captain brought to me 
when I was in my cooking place on the deck, a handful of 
papers, and directed me to bum them, which I did in my fire, 
being alone at the time. What they were, or what were their 
contents, or whether they were written or printed, I cannot 
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say, for I did not read or look at them." Now, this ib positive , ^^^'^' . 
evidence, in mj judgment, as to the destruction of some papers Thk 
on this voyage ; and though I urn of opinion that the destruction '*^^^j^^ 
of papers antecedent to a known declaration of war does not 
operate with the same force and effect that it operates during 
the time of war, yet, at the same time, I think that it is of very 
considerable importance; and the distinction I take is this : I do The destrnc- 
not think that the destruction of papers antecedent to war draws ^^° of papers 

*^ * , Antecedent to 

upon It the same penal consequences which it does during war, war is not 
but I think it gives rise to very strong suspicion, which sus- X" Mone'penal 
picion must be removed, or it will be fatal to the case. There conse<;pences 
are cases of destruction of papers, which in themselves draw im- ^oa^°it gWiM 
mediate penal consequences, and call upon the Court for imme«- "m tosos- 

« • m . picion* 

diate condemnation. '^ 

The captain, on the 17th interrogatory, states, " There 
were on board," and so on. Then he says, "There were no 
papers or documents, relating to the said schooner or cargo in 
any way, burned, torn, thrown overboard, destroyed, altered, 
cancelled, concealed, or attempted to be concealed, either during 
her last or previous voyage, or at any time whatever." 

Now, I conceive that with r^;ard to the fact, I must rely Notwitfastand- 
upon the evidence of the cook, and that there were papers der *^l?^« denial 
stroyed ; but whether it follows from the fact being so, that this it is clear* tnm 
captain has wilfully perjured himself^ is another and a very Secook!"tUt' 
different consideration, for we know not what the nature of papers were 
these papers was ; and the answer is in these words : *' No papers t^2^ per- 
or documents relating to the said schooner or cargo were in any chance, these 
way burned, torn, thrown overboard, or destroyed. ** It may be, SaT^ad^re- 
— for it is a conjecture which I will not much rely upon, — it may fejcnce to the 
be, that the papers which were so destroyed were papers which 
had no reference to the schooner or cargo at aU, and so far the 
captain may be relieved from the charge of having sworn falsely; 
and yet at the same time the Court must deal with the fact as 
a fact. With regard to its operation in this case, I am not 
under the necessity, from any consequences that will follow, of 
going the length of saying that the Master has been wilfully 
peijured. 

Then this case, in my judgment, stands thus: there has been in this case 
what the law terms the spoliation of papers, and in addition to ^^^'^ ?»•• ^^ 
that, I am not satisfied on two points, — I am not satisfied as papers ; and 
to the payment for the ship, and I am not satisfied exactly as to JJllfncw ofOie 
the manner in which the sea-pass was obtained. It appears to sale and the 
me, under these circumstances, that it is a case for further ^'£|[l^t 
proof. I do not think the spoliation of these papers connected tor^- 
with circumstances of such grave suspicion as would justify me Luther proof. 
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It if fery nn- 
nfmd to open 
the proof to the 
captoraby 
directing i^ea 
andproot 


Stringent proof 
of the hcmA 
yS(2e nature of 
this transaction 
will here* 
qnired. 


in coDdemnatioD. I think the party is entitled to the benefit of 
further proof; I shall, therefore, admit further proof. 

Her Mqesty's Advocate asked if I would direct evidence to 
be taken by plea and pfoofj and open the case of the captors. 
That is most unusual; so unusual, that in the course of my 
recollection I hardly remember its being done. I would rather 
refer to the memory of the learned Advocate for the Admiraltyy 
and ask if he remembers that there were cases by plea and 
proof open to the captors ? 

Dr. PhSUmore. No, Sir. 

The Court. I cannot charge my memory with more than 
one or two. The effect of opening the case to further proof on 
the part of the claimants is not to open it to the captors. That 
is the case of the *' Magnus^ (a) All I shall do is, to require 
further proof, and to state of what that must, independently 
of other things, consist. I must be satisfied that the sum given 
for the vessel was an adequate amount tinder all the circum* 
stances ; I must be satisfied that that money was bonAJide pud ; 
I must have all the correspondence produced which passed be- 
tween the master and the gentleman resident at Biga ; and I 
must have evidence from the claimant himself of all the facts 
and circumstances within his knowledge. With less than that 
the Court will not feel itself satisfied, and at liberty to restore 
the ship. 

The QtteerCt Advoeaie. We are not to bring in any further 
proof. 

The Court. No> I follow the course of Lord StoweU. 

The Queen^s Advocate. I an) instructed that we have it 

Proctors: for the Crown^ the Admiralty Proctor; for the 
clidmant, Rothery. 


(a) 1 C. Rob. 31. where Lord 
Stawett observes, |*Fles and proof 
is an awakeninff thinjr; it admonishes 
the parties of tne difficulties of their 
situation, and calls for all the proof 
that their case can snpply.** In. the 
**Adriam'' (1 CRob. 313.) on far- . 
ther proof being brought in, it waft 
attempted to introduce affidavits on 
the part of the captors to contradict 
it, on a suggestion that farther proof 
opened the case to both parties ; on 
which Lord Stowell said, *' With re- 


spect to plea and proofs this is true ; 
but I do not know that in proof by 
affidavits, this Court or the Lords of 
Appeal have ever laid down such a 
rule. I understand the rule to be, 
that further proof by affidavits to be 
exhibited on the part of the captor 
is onl^ admissible under the special 
direction of the Court. It is not to 
be exercised except on qiecial 
CTouuds, and onlj witb the leave of 
tne Court." 
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THE ••IDA,'* Steen. hiMiLhi.'tr 

-^ Pkizb Court. 

IHIS vessel, a brig of 174 tons burthen, under Bussian i^^i^e claim of 

colours, sailed from Bio de Janeiro on the 15 th of January aneatnimer. 

1854, with a cargo of 2850 bags of coffee, bound to Hekbg* i,,^^ ofcoffee 

fors, in Finland, bnt on her voyage put into Elsinore, whence ^^^|^*^ 

she sailed on the 11th of ApriL On the 17th she was captured credit of ad- 

off Dagerort, in the Gulf of Finland, by her Majesty's ship ^^,^. 

"Gorgon," aUowed. 

The master and cook were examined in preparatory on the ^i^^^^ ^jj^" ** 
standing interrogatories; and a diuim was given in by Mr. which cannot 
Henry Sharpe, of Broad Street Buildings, London, merchant, ^^capton. 
on behalf of Messrs. Behrens and Sous, of Hambuigh, of 2650 Further proof 
bags of coffee, laden on board this ship. allowed when 

He made oath that he was duly authorized to make the clum ^^^ ^^ ^^^^^ 
for them, ''the consignees, and as such the true and lawful deceiTcthe 
owners and proprietors" of the said bags of coffee. And he ^J^^*^"* 
further made oath that '* he is informed, and believes, that the Siatmrnd. 
said bags of coffee were so shipped in the month of January last 
past, at Bio de Janeiro, and consigned to the said Messrs. L. 
Behrens and Sons, on the credit of advances made by them, and 
by means of tiieir acceptances, to the amount of marks banco 
102431.12, for the securing of ihe payment of which advances 
bills of lading of the said 2650 bags of coffee, whereof the 
exhibit hereto annexed, marked A., is a counterpart, were made 
to them or their assigns ; and that the said advances have not 
been repaid to the said Messrs. Behrens, but that the said con- 
signment renudns their only security. Thai until the said 
Messrs. Behrens shall be repaid, or otherwise indemnified for the 
said advances, neither the Emperor of Bussia, nor any person 
being a subject of, or inhabiting within any of the dominions or 
territories of the Emperor of Bussia, hath, directly or indirectly, 
any right, title to, or interest in the said goods.** 

Annexed to the affidavit and claim was a bill of lading for 
2650 bags of coffee, stated to be shipped by G. and W. Hey- 
man, on board this vessel, and bound to Elsinore, for orders, to 
be delivered at such port of destination unto Messrs. Behrens 
and Sons, of Hamburgh, or to their assigns, paying freight for 
the same as per charter-party, dated Bio de Janeiro, 14th of 
December 1853. the bill of lading being dated 4th of January 
1854. 

At the hearing a further affidavit of Mr. Sharpe was tendered 
and allowed by the QlutaCz Advocate, to be received as evidence. 
He made oath that since filing the claim, Messrs. Behrens had 
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^^^^' . transmitted to him three originfil letters, in the Grerman language, 
marked A., B., and C, and six bills of lading, inclosed in the 
said letter, miarked B. ; that the said letters and enclosures were 
Statememu received bj Messrs. Behrens, in due course of post, from Messrs. 
G. and W* Hejman, of Sio de Janeiro, merchants, the shippers 
of 2650 bags of coffee aforesaid, and are (save the bill of lading. 
No. 6.) true and genuine, and in no manner false or colourable. 
TTiat the said bill of lading. No. 6., is, as mentioned in the said 
letter marked B., a colourable bill of lading, but that the de* 
ponent, at the time of giving in the claim aforesaid, had no 
knowledge of the same, or the counterpart annexed by him to 
the said daim, being other than a true and genuine document, 
for the deponent at such time was not informed of, nor in pos- 
session of any other bill or bills of lading of a different term ; 
and he verily believes that the bill of lading annexed to his said 
claim was sent to him for the mere purpose of specifying the 
property to be claimed. And he further made oath, that the 
hereunto annexed bills of lading, marked 1, 2, 3, 4, and 5., trans- 
mitted to the said Messrs. Behrens as aforesaid, are indorsed 
according to the custom of merchants, and have the effect, until 
indorsed over by the aforesaid Messrs. Behrens, of constituting 
them, on their order, the lawful consignees of the several parcels 
of goods in the said bills of lading mentioned ; and that the said 
bills of lading are still held by the said Messrs. Behrens, as secu- 
rity for the advances made by them in respect of the said cargo, 
the whole of which advances is still due and owing to them save 
a very smajl sum, &c 

The contents of these exhibits are fully set forth in the judg- 
ment. 

The Queen^s Advocate, for the captors. 

This is a claim for a portion of the cargo. It seems to be a 
daim of lien for advances for this coffee. The whole transaction 
is a disgraceful fraud ; but, if not, the Court would disregard such 
lien. In the case ''^tiia"(a) the Court held that a mortgage 
could not be sustained against captors. He should ask the Court 
to condemn the claimants in the costs for their fraud. An affi- 
davit has been brought in this morning on behalf of Messrs. 
Behrens, with certain letters and documents annexed. From 
these it appears that by desire of the captain simulated papers 
were put on board this vessel. There has been clearly an at- 
tempt to impose upon the Court, and to defeat our belligerent 
rights. The legal consequence is condemnation, without the 
privilege of further proof: Oswell v. Vyne(b)9 the "JJea- 
ram,^ (c) 

(a) Ante, p. 313. (b) 15 East, 75. (r) 2 C. Rob. 15. 


THE ECCLESUSTICAL AND ADMIRALTY REPORTS- 833 


1854. 


It cannot be said that Messrs. Behrens are not responsible 
for the fraud. Thej are bound by the acts of their agents : Tnx 
the " Eenrom •* (a), the " Calypso/{b) The present case is quite ** ^^^^ 
analogous; the Messrs. Hey man were the agents of the claim- Argusmmu 
anty who must be bound by their acts. In such a case the Court 
must condemn the claimant in costs. 

Dr. R. Phillitnore, on the same side. 

Two questions arise respecting this cargo : 1st. The indorse- 
ment of the bills of lading; 2nd. The fraud respecting the papers. 
With regard to the first question, it is, in fact, a claim of lien, of 
which the Court will not take cognizance. This lien, too, would 
be rcYOcable : and, therefore, least favourable* Besides, the in- 
dorsement is not an indorsement over to Messrs. Behrens, for 
whom the claim is made. As to the second question, it is a 
direct instance of fraud, when compared with the evidence of 
the captain that no simulated papers were on board. 

Dr. Deane, for the claimant. 

This is not a case of lien, but of ownership. Certun Fin- 
landers sent a ship to Brazil for coffee, but, having no credit 
there, the coffee was shipped on account of Behrens and Com- 
pany, neutrals, residing at Hamburgh. On B. & Co. the 
shippers drew bills, and to them, by the bills of lading, con- 
signed the property. B. & Co. are the consignees in Europe* 
The bills of lading found on board the ship, and annexed to the 
ship's papers, are not indorsed, and the master could not pass 
the property described in them ; but the bills of lading sent to 
B. & Co. are indorsed, and thereby they become entitled as 
owners to the property. This is the true meaning and effect 
of the indorsed bills of lading : Smithes Mercantile Law, (c) 
Consequently the ultimate loss, if the property be condemned^ 
will fall on B. & Co. ; and the ultimate loss is the true test of 
ownership in the Court of Prize, according to Lord SiaweU, in 
the ''Packet de Bilboay{dC) 

It is said there was a fraudulent intention on the part of 
Messrs. Heyman and Company, the consignors in Brazil, to 
furnish the master with double sets of papers, the one true and 
the other colourable: the true, the charter-party, as well as bills 
of lading, in the names of several Finlanders ; the simulated, or 
colourable, in the names of B. & Co. But there is no evidence 
of this, and the expression in the letter of Messrs. Heyman does 
not bear the argument out to that extent. At all events, it 
must have been a mere intention, never carried into effect ; for 
only one set of papers in the name of B. & Co. were found on 

(fl) 2 C. Rob. 8. (c) 8rd edit p. 272. 

\h) Ibid. 160. Id) 2 C. Rob. 135. 
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^^^ . board, and there is no charge agiuuat the master of apolialion of 
papers. There is no case of condemnation on the ground of an 
intention to sail under false papers. That would be carrying 
Argument the case of 0«£jeZZ V. F%iw (a) to an extravagant lengtL 

The Helsingfors charter-party will be brought in as soon as it 
can be procured, if the Court will allow further proof, to which the 
neutral owners of this cargo are, it is submitted, entitled. The 
property was made over to R & Ca by the indorsed bills of 
lading; it remains in them until such time as they are paid the 
amount advanced. As to the alleged fraud, they must have 
been ignorant of that ; or, if informed of it, they had no time 
to coulitermand the orders. 

Dr. Thoiss, on the same side. 

There is one question only, viz., in whom is the property ? It 
is not in any way a question of simulated papers. It must be 
borne in mind that it was a neutral shipper, not an enemy 
shipper. The bills of lading on board, not being indorsed, con- 
vey no property : Abbot an Shipping (b) In this case the 
property remains in the neutral shipper. [7%e QueetCM Ad' 
vacate. There is no claim on his behalf; the claim is for the 
alleged confflgnee.] As to the indorsement, cases abound at 
Common Law ; and the law of the Prize Court as to ownership 
is the same. [Per Curiam. If you can establish that the Com- 
mon Law and the law of the Prize Court as to property or 
ownership are identical, you will prove wonders. If this were in 
the time of peace there would be no doubt whatever that the 
bill of ladbg indorsed by the consignors to the consignee would 
vest the property, but in the time of war the law is very dif- 
ferent] Mr. Justice Story seems to speak of the Law being 
the same in these Courts as at Common Law, in the ^ San Jose 
Indiana^ and Cargo {e) ; and Lord Stowell states the principle 
of eflectual transfer of property in the " Cotuine Marianne^ (d) 

There is no ground for refusing the daimant the privilege of 
farther proo£ There was no fraudulent intention with regard 
to the ship's papers ; besides, the whole of those circumstanoes 
were antecedent to the declaration of war. 

7^ Queen^s Advocate, in reply. 

The principle is clearly laid down in the ** Jan Frederick (e)^ 
that transactions in contemplation of war are judged by the same 
rules as during actual hostUities. These papers were simulated 
in the immediate contemplation of war, and for the express pur- 
pose of defeating the rights of one of the belligerents. The 


(a) 15 East, 75. (d) Edwards, 847. 

h) 7th edit. p. 330. (e) 5 C. Rob. 140. 

c) 2 Gallison (Amcr.)) 225. 
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property would be, therefore, liable to condemnation. But it is 
not a question of ownership, but one of lien. These bills of Tbk 
lading were intended merelj as securities for advances. The ^ 

daim of lien wUl not avail in this Court ArgmmMmt 

Dr. JZ. PMUmore. In the case of the ** San Jose Indiano^ 
whatever maj appear to be the opinions of Mr. Justice Story, 
they are founded entirely on English cases to which he refers. 

Dr. Lubhingtok. There are three courses open to the J^/dgmmi. 
Court on the present occasion, either to condemn the property, 
to restore it, or to direct farther proof. The course wUch the 
Court will adopt must depend on a consideration of the facts of 
the case, and. the law qiplicable to them. 

In the first instance, I look to what is found on board the TJJl^^ ^ 
ship, and to the examinations which have taken place upon the the Court U ia 
standing interrogatories. It is the cardinal rule of this Court *^*^*i" ^ 
that, primd facie, the evidence upon which the Court must form to the ship's 
its judgment is the ship's papers, and the evidence of the master. SJSw^l^*^ 
It is very easy to set forth the contents of the examination of master, 
the master. 

It appears that this was a Bussian ship, and that she sailed The cirenm- 
under a charter-party from Finland to Kio de Janeiro ; that ^^ "^ ^ 

Cue. 

there was to be purchased a cargo of coffee, which was to be 
brought back, and delivered in Finland, on account and at the 
risk of Finnish merchants. That is his representation. As far as 
he is concerned, he has no knowledge of the property now claimed 
belonging to neutrals ; he believes it all to be Finnish property. 
With regard to the papers found on board, there is neither a 
Finnish charter-party, nor any other — a circumstance which 
appears to me a little surprising. But there are certain biUs of 
lading to which it is necessary to advert There are six of 
them, but it will be necessary to consider one only ; it is as 
foUows : " Shipped by G. and W. Heyman, in the ship ' Ida,' 
bound to Elsinore for orders ; ** then they state the quantity of 
coffee, the marks and numbers, to be delivered at the port of 
destination unto order or to assigns ; nothing more being sud, 
except that the freight is to be paid as per charter-party, which 
does not appear. This bill of lading is signed by the master, 
and I find in the margin the following words : " To be cleared 
at Elsinore, at Messrs. A. Geadman and Gloerfeldt" Now, 
the master, I apprehend, could have hardly had any alter- 
native, but to have delivered these goods according to the bill 
of lading — to some order. What that order was intended to 
be is left in perfect obscurity. There is no indorsement on this 
bill of lading, so there is no information pven to the master how 
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^^^^ . to act when he arrived at EUinore. This being the state of 
things, there is no evidence whatever of any portion of the oargo 
belonging to a neutral. 
JmlgmmL \ ^ow oome to the daim preferred for the purpose of con- 

sidering whether the parties are entitled to immediate restitu- 
tion, or to give in further proof. 

The original claim is given in bj Mr. Sharpe, a merchant of 
this town, who states that he is duly authorized to make the 
present daim on behalf of Behrens and Sons, who are neutral 
merchants ; and he states them to be the consignees, and, as 
such, the true and lawful owners and proprietors of 2650 bags 
of coffee. Then he goes on to state, that they were shipped in 
the month of January last, and consigned to Behrens and Com- 
pany, on the credit of advances made by them. 
The olmtm is T\iiA appears to be a very clear statement with respect to this 

fonndedon two claim, which is founded on two things, — on Behrens and Com- 
Meisn. Bek- p^ny being the consignees, and on the cargo having been pur- 
rens being ^e chased on the credit of advances made by them. He then states 

cooaigneet of ^ 

the ctrgo, and that the bills of lading were made for securing the payment of 
^▼ittff beim '^^^ advances, and the advances have not been repaid. He further 
pnrehaeed on says, that he verily believes that until Behrens and Company 
adTuices made should be repaid, or otherwise indemnified for the advances, no 
by them. subject of the Emperor of Russia is entitled to the property. 

The papers are ^^® ^^^ of lading was annexed to the original claim, and is 
not sofficient j^ these words : — ** Shipped in good order, and well con- 
cUim without ditioned," and so on ; it then states that the master was bound 
ihrther proof. ^^ Elsinore for orders — not bound, as is stated in the other 

bills of lading, to Helsingfors, but to Elsinore, for orders. There 

is a difference with regard to the destination. In some cases a 

difference of destination has been held to be of great importance ; 

whether it is so in the present case we shall see when we have 

further examined it. It also states that the bags of coffee are 

to be delivered to Behrens 'and Co., of Hamburgh, or to their 

assigns, he or they paying freight for the said goods, as per 

charter-party, dated Kio de Janeiro^ 14th of December 1853, 

but which charter-party is not forthcoming. This bill of lading 

is signed by A. G. Steen. 

Farther proof On these papers the Court could certainly not have granted 

Slowei wh«i *^® claim : it could only have been asked to allow further proof; 

there haa been and whether it would have complied or not would have de- 

deoeiTe^the^ pcnded on the whole facts of the case, and whether there was 

Goxai^x^^ any attempt to deceive the Court by the manufacture of papers 

papera, which were not of a true and genuine character. But Mr. 

Sharpe, on behalf of Behrens and Co., has offered an aflSdavit, 
with sundry documents annexed : and her ifajesty^s Advocate, 
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on behalf of the Crown, has assented to their introduction as ' . 

evidence. I may, therefore, address myself at once to these Thb " Ida.** 

documents. * Judgment 

Mr. Sharpe states, that since he made this claim, Messrs. 
Behrens have transmitted to him three original letters in the 
German language, and six bills of lading. He states that these 
letters were received by them from the shippers of the coffee, 
and are, save the bill of lading No. 6., true and genuine, and in 
no manner false or colourable. With regard to No. 6. he says : 
** The said bill of lading. No. 6., is, as mentioned in the said 
letter marked B., a colourable bill of lading." 

The question will be. Colourable for what purpose ? because Uoder certain 
there are circumstances in which a colourable bill of lading "^"^J^^^ 
might be innocent, and circumstances in which it might draw bill of lading 
after it legal consequences. Mr. Sharpe says, that at the time ^^!^^ ^ ^^^ 
of giving in the claim he had no knowledge of the same, or the 
counterpart annexed to the same, being other than a true and 
genuine document. He says : *' The five bills of lading are 
indorsed according to the custom of merchants, and have the 
effect, until indorsed over by Behrens and Company, of con- 
stituting them or their order the lawful consignees of the several 
parcels of goods.'* Upon that I apprehend there can be no dis- 
pute. Then he says the bills of lading are still held by Behrens 
and Company, as security for the advances made by them in 
respect of the cargo, the whole of which are still due, save a very 
small sum. They appear to be all indorsed by G. and W. Hey- 
tman, except the last, for the genuineness of which he does not 
vouch. 

I must now direct my attention to the three letters referred The letten an. 
to, which certainly give the Court a considerable insight into eonsM^^^bl 
the nature of these transactions. The first bears date the 14th insight intoth« 
of December 1853, and therein the Messrs. Heyman acknow- ^'^'^••^^^^onj. 
ledge themselves in receipt of letters of a certain date, and say 
they observe thereby the confirmation of the credit for sundry 
shipments to Finland by sundry ships, of which the ' '' Ida " is 
one. Now, from this, we get at one fact, viz., that Behrens and 
Company had given them credit of themselves, and they con- 
firmed that credit for the purpose of making that shipment by 
the ** Ida." They say : " We request you to effect a pro- 
visional insurance." This insurance, which is not undeserving 
of consideration, is to be made on account of these persons, who 
arp represented by the master to be the real owners of the pro- 
perty. At the end of this letter the following words are added : 
^ By the desire of the captain we shall give to the ^ Ida ' 
double sets of papers." The captain, in his evidence, has not 

B. & A« — VOL. I. Z 
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, ^^^' . mentioned that fkct at all ; he says he knowe the papen are all 
Tub '•Ida." true and genuine; therefore, either this letter, or the eyidenoe 
JudgmeMt. ^^ ^^® captatOj IS false. If the captain's is false we all know the 
consequenoes, and there is no reason to suppose that Messrs. 
Heyman would assert a matter of this kind unless it were true. 
Thej go on to say: — ** That is to say, bill of lading and mani- 
fest, the original whereof, filled up to orders for Helsingfors ; 
on the other hand, the (simulated) duplicate relating to the 
before^mentioned coffee, is made out in your names to Elonore 
for orders.** Now, that simulated bill of lading was certunly 
It is a rale of framed for some purpose or other by desire of Hie master. It 
whcS*tSr?*' is a well-known rule of this Court that where there are oontra- 
are contra- dictory papers the burden of proof lies on the claimant to show 
i^cmiitpr^ that the contradiction is not inconsistent with the rights of a 
bandi lies on belligerent power ; and, I must say, 1 have not heard any satis- 
show thaTbel- f^^ory explanation of how or why these papers were framed, 
Hgerent rights except it was for the purpose of deceiving those who might 
affected. have to determine whether it was an enemy's property or not. 

The second letter seems a mere duplicate of the first. In the 
third, marked C, they say : ** Enclosed, we now have the satis- 
faction to hand you letter of advice, invoice, and bill of lading 
for 2650 sacks coffee, per Bussian brig ' Ida,' ftc** This in- 
voice, of course, the Court has not ; but the bill of lading, I 
apprehend, can be no other than that now brought in by Mr. 
Sharpe. They then go on to say : ** Agreeably to the credit 
opened for us with you, and confirmed by you, we have now 
taken the liberty to draw upon you for the account of the above- 
named friends ;" — so that bills of exchange have been drawn, and 
placed to the debit account of the Russian merchants. Then 
we find these words : '' We furthermore delivered to him," L e. 
the captain, '* a charter-party, which was made out for her pro 
farmd; and as he, by this proceeding, has no papers on board 
which would compromise the cargo, consequently we trust that, 
in case of a war, it will be an easy matter for you to reclaim the 
cargo." This, of course, means, that, by their putting papers on 
board which do not say whose property the cargo is, in case of a 
war it will be no proof that the cargo belongs to a Finnish 
subject. 
In claims as These being the facts of the case, I will now address myself to 

against captors some of the law which has been quoted as applicable to them. 
Conn, an'* The claim, I have said, is founded on two grounds: First, on 
equitable as Messrs. Behrens and Company being the consignees of the 
title to th/pro- cargo'; and, secondly, upon their having a lien on the property. 
^tabr"w^ It has been contended by counsel that the property is in 

Behrens and Company by virtue of the indorsement of the bills 
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of lading ; and cases from Common Law have been dted in 8up« 

port of this. I believe that, under some ciroumstances, that 

would be the case. They would have a legal title to the property ; 

but I have considerable doubt whether it is not the law of this 

Court that the cLumant must show that he has not only a legal, 

but an equitable title. If a mere legal title would justify the 

Court in restoring property the consequences would be most 

alarming ; for nothing would be more easy than tfi cover enemies* 

property from one end of the kingdom to the other. I strongly 

object to the doctrine that if a legal title be shown this Court 

is bound to restore ; for I hold that an equitable title is also 

necessary to support a claim in this Court. With reference to 

the case (a) which was cited from the American Beports, it does The ei 

not appear to me that the remarks of Mr. Justice Story have diction of this 

any applicability to the present case, or to the law which I am *^*""t"^u. 

bound to administer. It appears that, in that case, an order 

bad been given for certain goods to Messrs. Dyson and Com-* 

pany, merchants, in England, an enemy country, by Mr. J. 

Liam, of , in Brazil ; that they executed the order, but, not 

being willing altogether to trust Mr. Lixam, conrigned the goods 

to Messrs. Dyson and Finney, of Bio Janeiro, — a commercial 

house composed of the same partners, but trading in a neutral 

country. In fact, the shippers in England consigned the goods 

tp themselves in Rio ; and the question being, whether, in tran-^ 

situ, the property was in Mr. Lizam or not, it was held that it 

was still in Messrs. Dyson, the shippers, who were also the 

consignees. 

To the remarks of the learned Judge I fully subscribe ; but I 
do not see their applicability to the present case. 

It would, perhaps, be as well to notice, as I go on, the case of 
the ^ Cautine Marianne^ {li)y of which a sentence was cited. 
That was a question whether certain goods, which had been im« 
ported into. England under a license, in which the words *'to 
whomsoever the property may appear to belong " were omitted, 
and which were shipped by enemy merchants, had become the 
property of the British consignee, or whether they still renuuned 
in the enemy shipper. Lord Stowell there said : '^ It is a settled 
principle in this Court that in order to constitute an eiFectual 
transfer of the property there must be either an order for the 
goods or an acceptance of them by the consignee prior to the 
capture." In construing Lord Stoweirs words we must always 
be careful to remember the &cts of the case, for it is impossible 
to arrive at his opinion from an isolated sentence. He goes on 

(o) TKe^San Jose Jndiano* and Cargo, 2 Gallison, 267. 
(5) Edwards, 346. 
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to say : " If the capture takes place where no order has been 
given, and before the goods have been accepted, thej roust be 
considered the property of the persons who have so consigned 
them." Who can possibly doubt that? If no order have 
been given, it would be contrary to common sense to say 
that a man should be bound to take and to pay for that which 
he had neither ordered nor subsequently accepted. He then 
says : '' In this case, therefore, the Court has called for evidence 
to show whether any order had been given by the British mer- 
chants, or any act done by them in the nature of an acceptance 
before the capture. It is not pretended by the chdmants that 
any specific order was given for these goods, and so on." So 
that the circumstances of that case were very different from the 
present ; and if it was at all applicable it would tend to show 
that the property in the present case was in the shipper, for 
whom no claim whatever has been made. 

There was a case cited the other day which appears to me to 
have much more bearing on the present question. I allude to 
the ** Marianna.^ (a) In that case the vessel had been sold at 
Buenos Ayres, by an American, to a Spanish merchant ; the 
purchase money, however, had not been paid, but was to be 
satisfied out of the proceeds of a quantity of tallow consigned 
to England on board this vessel for sale. The vessel was seized 
on her voyage to this country, documented as belonging to a 
Spanish merchant, and a clium was given on behalf of the former 
American proprietor, in virtue of the lien which he professed to 
have retained on the property for the payment of the purchase 
money. That case more closely resembled, in fact it is 
a much stronger case than, the present ; it was a claim much 
more in the nature of a lien : but what does Lord Stawell say ? 
does he admit this to be a claim which must be upheld ? No ; 
he says : '' Such an interest cannot, I conceive, be deemed suf- 
ficient to support a claim of property in a Court of Prize. Cap- 
tors are supposed to lay their hands on the gross tangible pro- 
perty, on which there may be many just claims outstanding 
between other parties which can have no operation as to them." 
Yet a stronger case of lien could scarcely exist Further on he 
says : *' Then, as to the title of property in the goods, which are 
said to have been going as the funds out of which the payment 
for the ship was to have been made. That they were going for 
the payment of a debt will not alter the property ; there must 
be something more* Even if bills of lading are delivered, that 
circumstance will not be suflSoient, unless accompanied with an 


(a) 6 C. Rob. 24. 
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understanding that he who holds the bill of lading is to bear the , , ^^^' . 
risk of the goods as to the voyage, and as to the market to Thk '* Ida." 
which they are consigned ; otherwise, though the security may judgment, 
avail, pro tanto, it cannot be held to work any change in the 
property." It is not pretended, in the present case, that any 
such risk fell on Messrs. Behrens and Company. They may 
have held the bills of lading as a security ; but, if I wanted 
authority, I have that of Lord Stawell for saying that is not suf- 
ficient to convert the property so as to defeat the right of a 
captor. 

But, wholly independent of authority, it is an established 
principle of this Court that no lien, however honest, affords suf- 
ficient ground for restitution. It was asserted, to its fullest 
extent, in the ** Tobhffo**{a)f than which a harder case can 
scarcely be conceived. A British merchant had lent money to 
the master of a French vessel, on a bottomree-bond, previous to 
hostilities, but Lord Stawett refused to allow the claim as against 
the captors, and said there was no instance in which the Court 
had recognized bonds of this kind as titles of property; and 
that they were not entitled to be recognized as such in the Prize 
Courts. 

Such is the law ; but, looking at the facts of the present case, In the present 
can I doubt where the property lies ? 1 am clearly of opinion that p"^- v^ted^in 
the property belongs to an enemy, subject to Messr:). Behrens' the enemy. 
charge. 

The property was ordered from Finland, by persons whose 
names are set forth by the master, and Messrs. Heyman would 
not have given effect to those orders had it not been for the 
intervention of Messrs. Behrens and Company ; the consignors 
were paid for the property, which became wholly divested ; and 
the consignees were to indemnify themselves for the advances 
they had made. There is no case on record, that I am aware 
of, in which, when a lien existed even prior to the commence- 
ment of a war, the Court thought itself justified, on account of 
that lien, in making restitution. I cannot hold that the present 
claim stands in a more favourable light. 

There is another point of law to which I must now refer. It Colourable 

*^ , papers having 

is not possible to doubt for a single moment that there was an been used for 

intention in this case, by means of colourable bills of lading and J^^!^^^\he 

of this non-apparent charter-party, to deceive and defraud this claimant is 

country of its belligerent rights. Human ingenuity can dis- act^of his ^ ^ 

cover no other reason for such a proceeding than to cover ^^^% and is 

enemy's property as neutraL But, it is said, tliat Behrens and ther proof. 

(a) 5C.Rob. 218« 
I 3 
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Company cannot be affeoted by this, because it was not done 
under their authority. It appears, however, to have been the 
act of the master, who must be responsibly, and the act of th«r 
own agents, Messrs. Heyman. 

Looking, then, at the whole of the case, I entertain no doubt 
that I must condemn the property, because the claim, which is 
simply that of lien, is in no degree strengthened by the fact of 
Behrens and Company being consignees. I cannot see that 
further proof would alter the nature of this claim ; besides, it is 
contrary to the rule of this Court to allow any further proof, 
where there has been an attempt to deceive the Court by the 
manu&cture of false papers. I have been pressed by the Queen** 
Advocate to condemn the claimant in the present case in costs, 
but to that I cannot accede, as it has ilot been usual to condemn 
neutrals in costs, unless under very peculiar circumstances. 

Proctors : for the captors, the QueerC$ Proctor ; for the daim- 
ant, Poynter. 
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Argument 


THE « TROIJA.'' 

X HIS was a case of claim by an alien enemy. 

The Qaeen^s Advocate^ for the captors, again took the objection 
taken in the " Phoenix ^ (a), that the affidavit accompanying the 
claim does not state any matter which could pve Uie enemy a 
persona standi injudicio. He thought that, after what fell from 
the Court in the case of the *' PhoBnix,** he should not have 
been compelled to raise the objection again. But he would not 
recede from ihe rights of the Crown, and he had a right to know, 
before the case came on for hearing, upon what ground the 
enemy claimed the restoration of the captured property. An 
enemy has no right to claim under his affidavit^ simpliciter as an 
enemy, and then, at the hearing, to state for the first time, by 
his counsel, the grounds of his claim. He must show some 
peculiar grounds to give him the privilege of suing in the Court 
of Justice. In the case of *^ The Hoop," Lord StoweU says (i) : 
** Our Courts of the Law of Nations are so far British Courts 
that no man can sue therein who is a subject of the enemy, un- 
less under particular circumstances that, j^ro hde vice, disohaige 
him from the character of an enemy — such as his coining under 
a flag of truce, a cartel, a pass, or some other act of public 
authority, that puts him in the king*s peace pro hdc vice J* So, 


(a) Ant^p. 807. 

(6) 1 C. Rob. 201. ; Storg's Prise Praeties^ by Dr. Pratt, p. 21. 
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if the claimant in the present case claims under any of her Ma- 
jesty's Orders in Council, he is bound to allege that, before he 
can be heard in support of his claim. 

The Admiralty Advocate. There are several cases similar to 
the present, and it was thought desirable to stop it at once, and 
bring the present practice to accord with that of former cases. 
The Court is not asked to inject the claim, but to compel the 
claimant to amend it : ** The VrouwJ* (a) 

Dr. Addame, cantrh. He thought that, after what transpired 
in the case of the ** PhcBuiz," this objection would not have 
been raised. There could not possibly be any doubt that the 
claim was made under the Orders in Council ; it could not be 
on any other ground. This claim wad made, and the affidavit 
sworn, a fortnight before the hearing of the ** Phceniz," when 
the direction of the Court respecting such claims was given ; it 
was, therefore, not thought necessary to have the claim amended. 
In fact, communications to tliat effect have taken place between 
the Admiralty Proctor and the Proctor for the claimant 

Db. LuSHiKiGTON. I entertain no doubt as to the correct 
practice in such cases ; it is, that when an enemy claims he 
must show a persona standi in judicio, the law being that an 
alien enemy is not entitled in any way to sue in this or any other 
Court. It is clear that, with regard to these claims, an error 
has been committed. On a former occasion, I expressed my 
opinion upon the subject, but, being desirous to throw no im* 
pediment in the way of any claimant, I directed the case to 
proceed without having the error rectified by the amendment 
of the claim. I intended what I then said, however, as a warn- 
ing, and certunly did not expect to find the warning had been 
disregarded ; and if I saw that in the present case the claim had 
been given, and the affidavit sworn, subsequent to the period 
when I made those observations, I should certainly have re- 
jected the claim altogether ; but as I find the claim was made 
previous to that time, I will give the party a loctts pcenitentitB, 
and allow him to amend his claim. The hearing must stand 
over till that is done; and if the party clidms under the Orders 
in Council, I shall expect him to state the specific order by 
which he dums to be protected. I direct the claim to be 
amended, (b) 

Proctors : for the captors. The Admiralty Proctor ; for the 
claimant. Deacon. 


(a) 1 C. Rob. 169. 

(^) In a subsequent iwrt of the 
day, the counsel for the claimant 
having stated to the Court that the 


claim would not be amended, sen- 
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THE « FIDENTIA," Serlachius. 

1 HE Russian barque ** Fidentia," sailed from Cadiz on the 
9th of March 1854, bound for Loviso, with a cargo of salt, wine, 
corks^ and olive oil, and was captured by her Majesty's ship of 
war '' Tribune,** upon the 9th of April. 

A claim given for the ship by an enemy was directed to be 
amended, as in the previous case, but was afterwards abandoned. 
A claim for a portion of the cai^, specified in two bills of 
lading, was made by Elias Charles Unonius, of Winchester 
Street, London, on behalf of ** John Duncan Shaw, of the 
City of Cadiz, a British subject, the sole owner and proprietor 
thereof." 

These bills of lading, which were annexed to the affidavit of 
the claimant, were dated March the 7th 1854, and stated the 
goods to have been *^ shipped by John Duncan Shaw, to be 
delivered to Elias Unonius & Son, Esqs., or to assigns ; freight 
for the same goods paid in Cadiz.** On each of these bills, and 
bearing the same date was a certificate of the British consul at 
Cadiz, to the effect that, *^ Enrique Campagne, pro John Dun- 
can Shaw, a British merchant established in that city, personally 
appeared, and voluntarily declared upon oath that the goods 
described in the bill of lading were bondjide his own property, 
and had been shipped on that day by his sole account and risk 
to the consignment of EL Unonius & Son, Esqs.** - 

The master, mate, and cook were examined on the inter- 
rogatories. 

The QueetCs Advocate and Dr. Robinson^ for the captors. 
The claim for the dhip must be amended. That for the cargo 
stands on a different footing. But there is a deficiency in the 
affidavit accompanying that claim sufficient to induce the Court 
to reject it. The agent does not swear to his belief that the 
property, if restored, will belong to his principal. The principal 
question will be, to whom will the property belong if restored. 
It might belong to him when it left Cadiz, but still might not 
belong to him if returned. That is the only principle on which 
it can be claimed in this Court. The affidavit is carefully drawn, 
yet that important point is omitted. The agent might easily 
have communicated with his principal at Cadiz. The omission, 
therefore, is a very suspicious circumstance. 

The claim itself, as to the property of the cargo, fails on the 
evidence and the ship's papers. The master, on the eighth in- 
terrogatory, says : ** Mr. Unonius is the corresponding owner, 
having the direction and management of the trade of the ship 


fff 
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and cargog and with whom I corresponded the^reon.'* Here he , * ^' , 
first touches on the cargo, and says nothing whatever of Mr. Tub 

Shaw, but distinctly puts the enemy in as the owner, [Per **'^*"''^ 
Curiam. You must bear in mind, QueetCa Advocate^ the terms -^ry»"^«- 
of the interrogatory : ** With whom do you correspond on the 
concerns of the vessel or her cargo 7*^ Certainly; but this is 
the first time the cargo is mentioned ; and he makes no allusion 
whatever to the claimant. And to the twenty-first interrogatory 
he gives a most prevaricating answer, and professes to know 
nothing about the matter. He cannot tell whether or not the 
cargo, if it had arrived at its destined port, would have been the 
property of the consignees or of Mr. Shaw, or whether it was 
then their property, or to be sold by them for Mr. Shaw, lliis 
is a most unsatisfactory answer. The answer to the thirty-third 
interrogatory is still more unsatisfactory, for it merely refers to 
what he has said before, without giving any information what- 
ever. The object of such interrogatories is to test and compare 
the answers of a witness ; and this object is defeated if the ex- 
aminer does not require full answers to each interrogatory, but 
allows the witness merely to refer to a former answer. \Per '" examining 
Curianu Certainly that is quite correct ; full answers must be standing in- 
taken to every interrogatory. I regret to find frequently in iJ™§fe^J]Ul'* 
these cases that the evidence is not sufficiently full. I wish it sminer's duty 
to be understood, that in every case, the examiners are to take annren to 
the evidence in full, and not to allow the witness under any cir- ^ch qaestion, 
cumstances to answer one interrogatory by a reference to his allow the 
answer to another. Such a course defeats the object of the ^i}»«Mto • 

- '' refer to 

exammation. j his preTions 

Now, as to the papers, the bills of lading arc dated March 7 th. 
At that time the Russian ambassador had withdrawn from 
England, and war was closely impending. The vessel sailed 
from Cadiz in immediate contemplation of war. This accounts 
for the state of the ship's papers, upon which nothing turns. 
But annexed to the affidavit of claims are two bills of lading, 
and a certificate that Mr. Shaw is a British subject. The bills 
of lading bear an indorsement to the effect that the property 
mentioned therein belongs to Mr. Shaw. But what is the 
law ? It is stated by Pothieri in a passage cit^d in a note to 
the ** Anna Catharina^* (a) : '* C'est aussi une chose qui est de la 
nature du contrat de vente, qu'aussitdt que ce contrat a re9u sa 
perfection par le eonsentement des parties, quoiqu'avant la 
tradition la chose vendue soit aux risques de Pacheteur, et 
que si elle vient ft perir sans la faute du vendeur, la perte doive 

(a) 4 C. Bob. 113. 
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tomber sur racheteur, qui ne sera pour cela d£charg£ du priz ; 
niaifi comme cela est de la nature seulement, et non de Teaaence 
du contrat de ventey on peut en eontractant convenir du 
contraire." (a) Thia ia the general law^ and in the time of war 
or in immediate contemplation of war, it ia not competent to 
parties to make particular exceptions to shift the risk. In the 
*' Packet de Bi1boa''{b) Lord StowellBSLjs: ** The ordinary state 
of commerce is, that goods ordered and delivered to the master 
are considered aa delivered to the consignee, whose agent the 
roaster is in this respect ;** — in this case the master swears he had 
consignees, '*but that general contract of the law maj be 
varied by special agreement, &c. In the time of peace they 
may divide their risk as they please, and nobody has a right to 
say they shall not ; it would not be at all illegal, that goods not 
shipped in time of war, or in contemplation of war, should be 
at the risk of the shipper.** Certainly not ; but that would be 
done by special contract, and in thia case they have not done 
so. Lord Stawett goes on to say : '* In time of war thb cannot 
be permitted, for it would at once put an end to all captures at 
sea ; the risk would in all cases be laid on the consignor, where 
it suited the purpose of protection. On every contemplation of 
a war this contrivance would be practised in all consignments 
from neutral ports to the enemy's country, to the manifest 
defrauding of the rights of capture : it is, therefore, considered 
to be an invalid contract in the time of war, ftc" Supposing 
this contract to have been made in this case, it must have been, 
on the 7th of March, made in immediate contemplation of war, 
and could not therefore be sustained. The ^' Packet de Bilboa^ 
establishes this, that primd facie goods shipped belong to the 
consignee. This is the doctrine laid down in Abbott an Skip- 
ping. (c) In this case there is not the slightest evidence to 
rebut the presumption of law. The property must therefore 
be considered as belonging to the enemy consignee. 

Dr. Addams, for the claimant, was stopped by the Court» 
and 
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Db Lushington said : I will hear you, Dr. Addams, if you 
think you can satisfy my mind that it is a case in which I can 
order immediate restitution. I am clearly of opinion that you 
are entitled in this case to give further proof; but I do not 
think I could possibly decree restitution without it, for un- 
fortunately the evidence of the master is by no means satia- 
factory, and it is a rule of the Prize Court, that where the 

(a) Pothier^ Ttxuti dee ObUgation^ part i. c. i. § 1. art. i. § 3. 
(5) 2 C. Bob. 183. (c) 9th edit. p. 269. 
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eTidenoe of the maiater fails as to the ownership of the property ^ 

claimed, further proof is indispensable before restitution can be Thb 

decreed. jmUmtnt 

The case stood over for further proof. 

Proctors: for the taptors^ The Queen^g Proctor ; for the claim- 
ant, Boihery. 


THE ^ ABO/* G. A. GoSi. p^Sfc^. 

XHIS vessel, a Russian, which sailed from Cadiz on the . » . 
27th February 1864, was bound to Abo, with a cargo of salt, ytmei sailed 
olive oil, and other goods, and was captured on the 15th April, ^'^^^^'^ 
by her Majesty's ship ** Tribune*'' S7th Febmsry, 

No claim was given for the ship, but Mr. Quinoey Bew of ^^ ^^ ^ 
Old Broad Street, gave a claim for seven pipes, four hogsheads, cargo of sait» 
and eight quarter casks of olive oil, and a box containing onthesiid<^ 
1000 leeches, on behalf of Charles Younger, a merchant of the ^'^ ^^ 
city of Cadiz, and a British subject, as the sole owner and pro- Br^^'rob- 
prietor thereof. Annexed to the affidavit and claim was a bill |^^ '^^^ 
of lading,, signed by the master, acknowledging the receipt on an atBda^it 
board his ship of the property claimed, and binding himself, on j^^h^Qgoi 
his safe arrival, to deliver the same to Messrs. £. Julin and that the oiWe 
Company or order, against a stipulated freight, &c. On this pro^y.** 
bill of lading was the following indorsement : — The Teasel 

was c^tured 
'« British Cooiulate, Cadiz, 2nd March 1854. on the i5th of 

** These are to certify that on this day personally appeared claim was 
before me, Charles Younger, a British merchant and Swedish "J^**°frtj^ 
consul, rending in this city, and voluntarily declared, upon oath, shipper for 
that the seven pipes, four hogsheads, and eight quarter casks of p^her^proof 
olive oil, and one box containing 1000 leeches, as described in allowed. . 
the annexed bill of lading, are bond fide his own property, StaumoiU 
and have been shipped on his sole account and risk on board 
the Russian ship '* Abo,** (7. A. Ooob^ bound for Abo. 

*' Given under my hand and seal of office, at Cadiz, 
on this 2nd day of March, in the year of our Lord 
1854. 

'< M. Bbachenbubg, Consul.'* 
The master of the captured vessel, being extremely ill, was 
put ashore at Copenhagen by the commander of the '* Tribuae," 
and his examination on the standing interrogatories was, there- 
fore, dispensed with. The mate, second mate, and one seaman, 
were examined. 

The QttMfi'f Advocaief fer the captors* ArptmuiL 
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state, not only that the claimant believes the property claimed 
belonged h&n&Jide to Mr. Younger at the time of shipping and 
the time of capture, but that he believes that if restoration be 
decreed, the property will then also belong to him. That is the 
proper form as given in Dr. Pratt's book of the practice of the 
Prize Court, (a) He submitted that, from the evidence, the 
property appeared to belong to Messrs. Julin and Company, 
the assignees, who were, as appeared from the certificate of 
the Burgomaster of Abo, part owners of the vessel They 
were mainly interested. The bill of lading shows the goods 
were to be delivered to them. There is nothing to support the 
present claim but the indorsement made upon the bill of lading 
before the British consul at Cadiz by the claimant himself. 
That indorsement was made on the 2nd of March, five days 
after the ship had sailed. Such an act on the part of Mr. 
Y'ounger cannot affect the property. The property must be 
judged at the time of shipping ; and at that time the property 
being delivered to the master, as carrier, must be considered to 
have been parted with to the consignee. 

Dr. Dasentj on the same side. It is a rule of law that goods 
shipped are the property of the consignee, unless the shipper in 
any way limits that right. This property was consigned, ab- 
solutely and without limitation, to Messrs. Julin and Company, 
the part owners of the ship. There is no evidence whatever of 
any limitation; the indorsement on the bill of lading before 
the British Consul, being made after the sailing of the ship, 
and in immediate contemplation of war, was, in all probability^ 
merely colourable. 

Dr. Addams and Dr. TwUs^ for the claimant. 

The affidavit accompanying the claim is correct. It is quite 
sufficient for the agent to state his belief that, at the time of 
capture and of the claim, the property belonged to the party 
for whom he claimed. [Per Curiavu The objection in this case 
cannot be sustained. I think the affidavit sufficient ; but, in 
Older that the practice may be in all cases uniform, I will have 
the forms searched up, and adopt one regular mode of proceed- 
ing.] There is nothing whatever in the evidence to impeach 
the claim. The property remained in Mr. Younger the shipper, 
and had not been transferred to Messrs. Julin and Co. The 
indorsement on the bill of lading, before the public notary, is 
strong eTidence of that ; for unless it be ti^e, and made bondJUk, 
it might as well have been made for the whole of the cargo, 
and not merely for a part. The whole transaction was ante- 
cedent to the war, and the circumstances resemble those of the 

(a) Storj^B Prize FrscUce, bj Pratt, p. 211. 
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" Packet He Bilboa " (a), in which Lord Stowell restored the pro- 
perty to the claimant shipper. If the Court should not hold 
the evidence 8u£Bcient at present for restitution, it will not, in 
such a case, refuse to allow further proof. 

The QueetCs Advocate^ in rcply« 

According to the ordinary course of trade the property vests 
in the consignee, and if the shipper or consignor desires to retun 
his right to the property, he names himself in the bill of lading 
as the consignee, and the engagement with the master of the 
vessel is expressly to deliver to him or his assigns : Abbott on 
Shipping, {b) This might have, but has not, been done in^ the 
present case. Again, the same author says : ** Where goods 
are sent by a vendor to a vendee, the delivery of them to the 
carrier usually vests the property in the latter, and he is the 
person to sue the carrier for the loss of them.''(c) So in this 
case Mr. Younger's property was divested on delivery to the 
master, and could not be revested by his declaration before the 
consuL [Dr. Tioiss. There is an essential difference between 
vendee and consignee.] Unless the contrary be shown, which 
has not been done, the presumption is that they are the same. 
To support the present claim there is nothing whatever but the 
solitary affidavit of the claimant made after he had parted with 
the property. 

Dr. LuBHiNQTON. I think it is expedient in this case to ad- 
dress myself first to the primary evidence, viz. the papers found 
on board the ship, to the examination on the interrogatories, and 
to the facts admitted. It is admitted that this is a Russian ship, 
and that part of the cargo is Russian property. There is no 
claim for that, which will, therefore, of course, be condemned. 
A claim, however, has been set up on behalf of a gentleman 
stating himself to be a British subject resident at Cadiz ; but, 
as far as any rule of law can be applied, this gentleman holds a 
Spanish national character, and not that of a British subject, 
because it is a very just principle, that in time of war a person 
is considered as belonging to that nation where he is resident, 
and where he carries on his trade. 

Now, with respect to the papers found on board the ship, 
independently of what I may more properly call the ship's 
papers, there is a bill of lading for a quantity of salt and other 
articles, which are admitted to be Russian property and liable 
to condemnation* There is also another bill of lading, which 
contains an order to receive certain specified articles from Mr. 
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(c) Ahhott on Shipping, 9th edit. p. 269. 
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Youngs, the gentleman on whose hehalf this chdm is made ; bat 
it 18 to be remarked that this bill does not state on whose 
account and risk this shipment was made, but it bean date on 
the 24th of February, three days before the vessel suled. 

The Court has heard much as to what was the state of 
things as regards persons carrying on trade at the period when 
this transaction took place. It has been contended that at that 
time the Bussian ambassador had quitted Great Britain, and 
that a declaration of war might be considered as imminent ; 
but it did not take place until the 29th of March following. 
I am, however, of opinion, that, in such a state of things, the 
rights of neutral merchants to carry on their trade were in no 
degree altered. It would be utterly impossible to fix a period 
at which, in consequence of the probability of hostilities, they 
were to be deprived of their accustomed rights ; but it is per- 
fectly true that, if in so carrying on their trade shortly ante- 
cedent to the commencement of a war, and when it is known to 
be imminent, they resort to any practice which is not customary 
in a time of peace, their conduct lays them open to the sua- 
picion of covering an enemy's property under the guise of thdr 
neutral character. If this cargo had been shipped, to use the 
expression of Lord SUnoell, flagrante bello, the bill of lading 
ought, on the face of it, to have expressed for whoae account 
and risk the property was shipped. On this point it is silent; 
but I know of no law that a neutral merchant may not, if he 
thinks fit, ship property without saying on whose aceount and 
risk it is so shipped ; it is, I believe, customary not to state on 
whose account and risk the property is shipped, though some- 
times it is done. 

It has been contended that I ought to conclude the property 
to be in the consignee, and that therefore there is an end to the 
daim of the consignor. In support of this ai^oment the 
** Paehtt de BiJboa ** (a) was cited, but, on referring to that case, 
I cannot think it furnishes suffident authority- for what 
I am asked to do on the present occasion, viz. merely attend to 
the bill of lading. The heading of that case is this : ** Ship- 
ment at the risk of conrignor till delivery; allowed as being 
made before the war. Particular mode of Spanidi trade." So 
that, primA facie, it does not appear to be an authority for 
the captors ; but some remarks of Lord Stowett^ in the course of 
his judgment, have been relied on, and I must aay that more im- 
portant words could scarcely be found in any documents. What 
Lord Stowell said was this, that where goods had been ordered 


(a) 2 C. Bob. 133. 
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by the consignee and deliTered to the master, they were to be , ^^^ . 
considered as delivered to the consignee. To this proposition Thb *' Abo.** 
I fully accede ; but I apprehend that, when the goods have not j^tdgmnu 
been ordered, a very different state of things exists ; it is a most 
important ingredient, in conndering the question of the property, 
that the order should have been given by the consignee* 
Throughout the whole of that case the remarks of Lord Stowett 
have reference to such a state of circumstances, and I give un- 
qualified assent to them ; but I do not consider them any autho- 
rity to gQvem my decision in the present case, in which the 
circumstances are different 

I was also referred to Abbott on Shipping^ and I would here The qaestiont 
observe that it is always important to bear in mind that there is !^^^^]^ 
a totally different question arising in the Prise Court from that shipped for a 
which arises in a Court of Common Law. At Common Law Jq^^ ^ 
it may be very true that, by a bill of lading, property may be so different con- 
vested in the consignee that he may be capable of selling it, Courte of 
though he would be responsible to the consignor. It may be ^^ ^ 
true that, between the consignor and third parties, he would Common Law. 
have a good title to sell, but that is not the question which the 
Court looks to here. This Court inquires in whom the pro- 
perty is vested, and not merely at what is called a legal title at 
Common Law. Lord Tenterden says : " Where goods are sent 
by a vendor to a vendee the delivery of them to the carrier 
usually vests the property in the latter.** {a) Usually, but not ^^^f JJ^ 
always ; there are excepted cases. To this proposition I also vendor and 
assent ; but it must be remembered that it refers to a question necenarilj kT^ 
between a vendor and vendee, and that the question now to be toeoneignor 

• •ai*!. • m • 1T1 <• snd con* 

considered is between a consignor and consignee, and I know of iignee. 
no principle laid down in the Prize Court, by which I am bound 
to hold that under such circumstances as the present, the con- 
signor has divested himself of his right and title. There are 
innumerable cases m which a merchant may send property to 
some agent — some consignee, and yet retain a right and control 
over it. There are innumerable instances where goods are sent 
to a consignee without previous order or direction, and, in a 
great many cases, without previous communication with the 
consignee himself. I cannot think that the hands of the Court 
are tied in this case by anything decided by any of the autho- 
ritiea to which I have referred. 

How stands the case now ? I have the bill of lading, and The master'e 
nothing else. Unfortunately I have not the benefit of the ^iLvSSbS^' 
master's evidence ; no blame attaches to any party for the ab* wanting, and 
sence of his examination, for it was a matter of necessity and ^hw tof 

ffnide the 
(a) Abbott on Shipping, 9th edit. p. 269. Oonrt hat the 
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humanity, and it may be said to be a common lees to both 
parties. It might be that the master would prove it to be 
enemy*s property, and condemnation would follow ; on the 
other hand, he might prove it to belong to a neutral,, and resti- 
tution would be decreed. It is impossible to conjecture what 
evidence he might have given. 

How, then, is the Court to deal with the case in the unavoid- 
able absence of the evidence of the master ? I apprehend that, 
according to ordinary usage, that circumstance opens the door 
to further proof, supposing the other circumstances of the case 
are such as to justify such a course. 

I now come to the affidavit of claim ; and I will here observe 
that the Court, with great reluctance, looks beyond the mere 
affidavit of claim. I apprehend the course of the Court to 
be this : in the first instance, the Court considers the evidence, 
whether found on board the ship, or taken on the preparatory 
examination, and the/ac^ of the claim only. In perfect strict- 
ness, the Court ought to attribute no weight to any document 
brought in and annexed to the affidavit of claim. Such docu* 
ments are altogether exparie, and entitled to but little weight 

In the present case there is annexed to the affidavit a bill of 
lading of the property claimed, with an indorsement made by 
the British consul at Cadiz, after the ship had sailed, to 
the effi^ct that the property belonged to Mr. Shaw. The 
Court must be destitute of common sense, if it did not see for 
what purpose this indorsement was made. It was clearly made 
for the express purpose of doing that which he had previously 
omitted, in order to give the appearance at least of its being 
the property of the claimant. It is manifest that no great re- 
liance can be placed upon a document so framed. I may 
observe that, in the present state of the world, and the present 
state of commerce, one cannot expect to find such lengthened 
correspondence as in former times. Then, there were a variety 
of documents on board ship relating both to ship and cargo, 
which now, from the great change of circumstances, we can 
hardly expect to find on board a vessel at the commencement of 
a war. 

Looking at the whole of the case I entertain no doubt what- 
ever that it is the duty of the Court to order further proof. 

Proctors: for the captors, the Queen's Proctor; for the 
claimant, Rothery, 
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1 HIS vessel sailed under a charter-party early in the month of „ ' 

March last, under Biissian colours, and with a Russian pass, gi^^^ {q ^ 
from St. Ubos, with a cargo of salt bound to Elsinore for J^^j^j^'jj*! 
orders. At Elonore she received orders to proceed to any and pass of 
Russian or Finnish port, and accordingly put into Maarsund, f^^J^^^. 
a port in the island of Aland, where she delivered half of the demnation. 
salt into small boats to be sent to Abo, then sailed on the 7th of ,hipp^^n^r 
May with the remainder of the cargo, and was captured on the a charter- 
following day by her Majesty's ships " Valourous ** and *' Vul- ^^ neatnl 

tljre.^ charterers. 

Four claims were given in : one for 2-8ths shares of the Siaieaunt 
vessel, another for 3-8Uib, both on behalf of Russian subjects ; a 
third for 3-8ths, as the property of Johan Oustaf Bergbom, of 
Altona, a subject of the King of Denmark ; and a fourth for the 
cargo of salt, as the property of Messrs. Banck and Durkoop, 
citizens and burghers of the Free Hanseatio town of Hambuig. 
The first two claims having been abandoned, the argument was 
confined to the third and fourth. 

77l« QueetCi Advocate and Dr. Haggard, for the captors. Ar^umML 

The claim of Mr. Bergbom cannot be supported. If he be a 
neutral, his shares in this vessel are liable to condemnation, for 
the law clearly laid down by Lord Stowell in the ** Vrow 
JSHzabeth^* (a) is, that neutrals cannot claim on the ground of 
their neutrality, a vessel sailing under the colours and pass of 
the enemy. It is, as far as the belligerents are concerned, 
enemy's property. Besides, it is very doubtful from the evi- 
dence whether this gentleman is a neutraL He has been living 
in Russia all his life, and only removed to Denmark in the year 
1852. There is no proof of his title to these shares. The only 
bill of sale among the papers is for 3-4ths of the vessel, which 
does not correspond with the present claim, which is for S-Sths. 
The bill of sale under which he claims is not forthcoming. 

As to the cargo, it is claimed by a Hamburg merchant 
under a charter-party ; but, looking at the ship's papers, there 
are various suspicious circumstances. In the bill of lading the 

(a) 6 C. Rob. 4. To which case a this country has never carried the 

note is appended, to the effect that in principles to that extent. It holds 

the case ox the " Vreede Sholfyt^** the Me shp bound bjr the character im- 

Court observed* ** A great distinction posed upon it by the authority of the 

has been always made by the nations government from which ail the doou- 

of Europe between ships and goods, ments issue. But goods which have 

Some countries have gone so far as no such dependence upon the autho- 

to make the flag and pass of the ship rity of the state may be differently 

conclusive on the cargo also; but considered.*' 

E.&A.— VOL. I. A A 
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destinatioB is, " for Baltic or orders." Nothbg could be more 
vague. lu the certificate of the Buasian consul there is the 
same vagueness as to the destination, and it is dlent as to the 
charter-party, and as to the interest of the claimant. The 
charter-party, too^ speaks of the vessel being chartered for a 
voyage from St. Ubes to a port in the Baltic, calling at Elsinore 
for orders; but, in «rticle 9., speaks of the captain's arrival 
at Hamburg or Altona. There is a discrepancy between this 
and the bill of lading, for certainly Hamburg is not in the 
Baltia The conduct of the master throws further suspicion 
on the case ; he breaks bulk, and sells a part of the cargo, 
either without, or against orders. Under these circumstances 
the claim cannot be sustained. 

Dr. Addams and Dr. Twiss, for the chumants. 
The doctrine that neutrals sailing under the flag and pass of 
the enemy are liable to have their ships condemned, does not 
apply to such circumstances as the present — just in the very 
commencement of a war. Under such circumstances the neutral 
cannot be precluded from his claim. No case whatever has been 
produced to that effect 

As to the cargo, the case is clear : the charter-party is perfectly 
regular, and there is nothing in the ship's papers or the evi- 
dence to impeach it. The Court must, therefore, restore this 
cargo without requiring any further proof. 

Db. Lushikoton. There are two questions to be disposed 
of in this case ; the one regarding certun cbums for a share in 
the ship, and the other relating to the cargo. The first is a pure 
question of law, whether the persons who now chum, and who 
ore admitted, for the purpose of argument, to be neutral subjects, 
are entitled to have the ship restored. On the part of the 
Crown it has been contended that the flag and pass are binding 
upon aU persons having property or shares in the ship. In 
support of this prindple, authorities have been brought before 
the Court which must govern it in this and all similar cases. 
The only distinction attempted to be established in the present 
case is, that this is property in the vessel belonj^ng to neutral 
subjects, which existed antecedent to the breaking out of the 
war. It has been argued that I ought to take notice of that 
distinction, but I apprehend that not only the authority of 
Lord Stowetty but every argument he used, go the whole length 
of saying, that whoever embarks his property in shares of a ship, 
is bound by the character of that ship, whatever it may happen 
to be. If he reap the benefit accruing during peace, he 
must also take the consequence of war. Unless this were so, it 


THE ECCLESIASTICAL AND ADMIRALTY KEPORTS. 355 


would be very diflScuIt to find out the time when neutrals would ^ ^^^' , 
cease to have an interest in an enemy's ship. I am of opinion Ths 
that this great principle is one that ought not to be infringed. bixub. 

Another aigument has been addressed to the Court, which. Judgment 
if valid, would place the Judge of this Court in such a pre- ^•^"'* 
dicament as no Judge was ever placed in before. It arises thorhyto 
from the terms of her Majesty's Order in Council (a) of the 29th ^^7^^^^" 
of March, which requires me to take cognizance of, and judi- is eondemn- 
cially proceed upon, all and all manner of captures, seizures, ^^ ^^ ^^^ 
prizes, and reprisals of aU ships, vessels, and goods, that are or tions, whether 
shall be taken, and to hear and determine the same ; and, ac- t^iongTto ^ 
cording to the course of Admiralty and the Law of Nations, to Russian sub- 
adjudge and condemn all such ships, vessels, and goods as shall 
belory to the Emperor (jf all the Bjissias, or his stdjects^ or to 
any others inhabiting within any of his countries^ territories, or 
domimonsJ^ It is contended that it is not within the terms of 
my commission to condemn this vessel, and that I am re- 
stricted to the. condemnation of ships exclusively belonging to 
Russians. If this were the true construction of the Order in 
Council it would go to show that the Court has no power to 
condemn peutral vessels committing a breach of blockade, or 
carrying articles contraband of war, because they did not belong 
to subjects of the Emperor of Russia. Certainly no Judge who 
ever occupied this chair before was so tiedi nor have I any in- 
tention to place such manacles upon my own hands. I must 
remind the learned counsel that the principle which governs the 
proceedings in this Court is to condemn as enemy^s property all 
which is not entitled to be restored by the Law of Nations. To 
establish a title to restitution, it ought to be perfectly clear 
that the property does not belong to an enemy; and where 
the claimant &ils to establish that, the property is condemned as 
enemy's property. 

"Without further adverting to the general law or the terms 
of the commisaon I now hold, I have no doubt that I ought to 
condemn the 3->8th8 of this ship, which have been claimed on 
behalf of a neutral 

I now come to consider the claim for the cargo. The trans- The trans* 
action was this : — This was a Russian vessel, and in the early ^f^n^^ii^ 
part of the present year she was lying at Ardrossan, in Scotland, eharter-partj 
She was at that time engaged in peaceable commerce with ][^i^al, and 
Great Brihun. A charter-party was entered into early in erinced no 
January by certain merchants at Hamburg, under which she purpose, 
was to sail to St. Ubes for a cargo of salt to be conveyed to the 

(a) Appendix, p. 3. 
AA 9 
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Baltic I must here observe, that thia waa a transaction of 
trade consistent with ordinary probability, and I think it fair to 
presume that it waa done bonAJide^ because, at the period when 
it took place, it was scarcely possible that there could have been 
a fraudulent intention* Neither do I see anything in the terms 
of the charter-party to excite my suspicion. Exceptions have 
been taken to an alleged discrepancy in the documents ; but to 
ray mind it is perfectly clear what the intention was. The 
vessel waa chartered to carry the caigo to ihe Baltic to be sold 
for the benefit of the freighters, who were resident at Hamburg. 
I see no illegality in this; and it appears to me that a fair 
foundation. is laid for this claim. 

What are the other facts of the case ? The master distinctly 
swears that the property does belong to the claimants; I 
have also the bill of lading ; but it is said the bill of lading 
does not mention at whose risk the cargo is shipped; but I 
think that at the commencement of a war it would be too much 
to assume that every omission of a wise precaution is an evi* 
dence of a fraudulent intention. 

As to the objection that the master has broken bulk, it 
appears that a part of the cargo was unladen by order of the 
Government of Kussia, and I do not think I should be justified 
in visiting on the claimants any order so made. 

An objection has also been nused by the counsel for the 
Crown, that the log of the captured verael is not in evidence, 
and the Court has been asked to delay the conclusion of the 
cause for the purpose of having it brought in and translated. I 
must say that is an objection which it is not open to the captors 
to take. All the documents should be laid before the counsel for 
the captors, and it would be strange indeed if I should be asked 
to delay the conclusion of the cause because they had not put 
the necessary documents before the Court I wiU not do so for 
two reasons; first, because the defect, if any, might have been 
discovered earlier ; and secondly, because there is, in fact, no 
such defect, as the orig^al log is before me, 

I am of opinion that this clum is established, and I decree 
the restitution of the cargo as claimed. 

Proctors: for the captors, the QueeiCi Pro€ior ; for the claim-* 
ants, Rothery. 
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AUSTEN ayainst GRAHAM. ^^^^ 

Before the Rt. Hon. the Lord Justice Ekight Bbuce, ' p^j^ ' 

THE Bt. Hon. Db. LuBHINGTON, the Bt. Hon. T. PbM- Council. 

BBBTON Leigh, and the Bt. Hon. Sib E. Ktan. pa. si. & 22. 

•-M March dl« 

1 HIS wa8 a suit instituted in the Prerogative Court of The will of an 
Ganterbniy, respecting the validity of the will of Mr. James ^f^neTy ' 
William Graham, late of Grange Street, in the Hampstead imbued with 
Road, who died on the 20th of June 1849, of the age of sixty- tions! ud * 
six years, leaving personal property of the value ef between ^[*^^*^ *® 
4000Z. and 5000/. tomlll^^ich 

The testator died a widower, without child or parent, leaving P2°^ 1^ 
Robert Hay Ghraham, M. D., his natural and lawful brother and erection in 
only next of kin, and the only person entitled in distribution to ^^^^pE|* 
his personal estate and effects in case he died intestate. with a light 

On the 12th of June 1849, the deceased duly executed his ^^^.nd 
last will and testament, and thereof appointed his brother, R. H. with the name 
Graham, together with Henry Browne, executors, with legacies Son of the 
of 1002. each, and therein named Sarah Gear, spinster, Sarah ^^"^'^^ 
Nix, widow, Henry Austen and his wife and children, Robert and in which ' 
Graham and Maigaret his wife, Henry Harris, and Alfred ^^^^^ the 
Curzon, legatees. The concluding clause was as follows: poorofCos- 
•' After payment of these legacies I desire that my said execu^ ^i*1n^the" 
tors shall hand over the balance remaining to the Turkish am- Prerogatire 
bassador, or the person for the time being representing the fi^^i^ 
same, such balance to be divided in such proportions as such ??''^.^ 
ambassador or person aforesaid shall think fit amongst poor per- putij from 
sons of the city of Constantinople ; and also in the erection ^*ju ^^^ 
of a cenotaph, with a light burning therein^ at Constantinople and one of the 
aforesaid, on which cenotaph my name and description may^ Ba n«S!^tobc 
engraved ; but I hereby decliure my executom diall not Be invalid ; bat 
bound to see to the execution of this my wish, any further than brtbe^nn 
by handing over whatever balance may remain after such pay- of Appeal, 
ments as aforesaid to the Turkish ambassador for the time being, jl^[^^ ot 
or the person representing him as aforesaid. And I hereby ^«Coart 
revoke all former wills by me made ; and I desire that I may be the act of a 
buried in St Alban's churchyard, in the same tomb with my 2?^^^ d*" 
mother, and that the body of my son James shall be exhumed therefore,' 
and buried with me ; and it is my will that the said Sarah Gear ^^' 
shall follow me as chief mourner.^ 

With regard to his brother there was the following clause : 
'* Inasmuch as many years ago I gave up my share of the 
property of my late father to my dear brother Robert Hay 
Graham, M. D., who has since that time been in the enjoyment 
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of it, I do not think it necessary to make him any beqaest, 
except as hereafter appears, seeisig that he has aLready been 
largely benefited by me." 

This will was duly attested by Mr. Fisher and by Mr. WH- 
liam Francis EUaby, a solicitor. 

The cause wss originally promoted and the will propoonded 
by Mr. Henry Browne, one of the executors, but subsequently 
he declared that he proceeded no further. Whereupon a decree 
was extracted, citing the several legatees to appear and propound 
the will, or show cause why letters of administration of the 
goods of the deceased, as dead intestate, should not be granted 
to Dr. Graham as the only next of kin. Mr. Henry Austen, one 
of the legatees, appeared, and propounded the wiU. 

Besides the instrument propounded there were other papers 
of a testamentary character before the Court. On the night of 
the 7th of June 1849, the deceased was taken very ill, and two 
medical gentlemen of the name of Browne, father and son, were 
sent for and remained with him during the night. At his request, 
and from his dictation, one of them took down the heads of, or 
instructions for, a will, which wss signed by him, item by iteub 
and attested. By these instructions marked C. and D., and 
dated June 8th 1849, legacies were left to Sarah Gear, to Mr. 
Henry Austen, to Mrs. Gear, the mother of Sarah Gear, to his 
cousin Robert Graham, to Mrs. Austen, and to Mr. Henry 
Harris ; and Dr. Graham, the brother of the deceased, and Mr. 
Henry Browne, were appointed executors. The residue was not 
disposed of. He also dictated the several items of his property 
in the paper marked E. 

In consequence of the informal state of these papers, Mr. 
Browne, two or three days afterwards, suggested to the de- 
ceased that it was desirable that his wishes should be carried 
out in a more formal manner, and at the request of the deceased, 
sent Mr. Ellaby, a solicitor, to him for that purpose. On the 
11th of June Mr. EUaby drew a will for the deceased from the 
instructions aboye mentioned, but finding the residue undis- 
posed of, mentioned the circumstance to the deceased. The 
conversation which ensued, and the consequent disposition of 
the residue, were fully detailed in the judgment. This will, the 
paper marked B., was duly executed on the 1 1th of June, in 
the presence of Mr. Ellaby and Mr. Macdonald. In conse- 
quence, however, of Mr. Ellaby having some doubt of the vali- 
dity of the residuary bequest, inquiries were made, and on the fol- 
lowing day that will was cancelled by Mr. Ellaby, at the request 
of the deceased, and the will propounded in this cause was 
executed in the presence of Mr. Ellaby and Mr. Fisher. It is 
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almost identical with that of the lllh of June, except that in \Jf^^ 
the conclading clauscj after the w ovds '* on which cenotaph my Auitem 
name and description ma; be engTaved,*^ the words '* and where q^^^ail 
prat/ert may constantly be offered for me/* were omitted. 

The will was propounded by Mr. Browne in a common condidit, FUadings, 
in which the deceased was described as " formerly a major in the 
East India Company's service, who had passed much of his life 
in Eastern countries, and was for many years, and to the time 
of his decease, a professor of the Mahometan religion,*^ 

A special allegation was afterwards given in by Mr. Austen, 
pleading the history of the deceased, his proficiency in several 
Eastern languages, his familiarity with the mythologies and 
religions of several Eastern nations, and with their opinions, 
costoms, and habits, many of which he liked and adopted, and 
that m consequence he was generally called and known as 
** Hindu Graham ; ^ that he openly fiAvoured and approved of 
the Mahometan and EHndu religions, and occasionally professed 
his belief therein and practised some of their forms and cere- 
monies ; that he frequently corresponded, conversed, and asso- 
ciated with natives of India and other Mahometans when oppor- 
tunities occurred until the period of his death ; that he strongly 
espoused the cause of the Bajah of Sattarah, and was for several 
years, and up to within a fortnight of his death, employed as 
interpreter and translator by his representative in this country ; 
that principally by reason of his Eastern habits and of his coha- 
bitation with Sarah Gear he lived in seclusion, and did not 
associate much with his equals. 

It also pleaded that the deceased was a man of sound mind, 
and was at all times treated as such by his brother. Dr. Graham, 
who often remonstrated with him on his habits, opinions, and 
manner of life ; that after the execution of the will propounded, 
his said brother endeavoured to persuade him to revoke or alter 
it, and also requested Mr. Curzon, a friend of the deceased's, to 
get him to make a codicil in his (Dr. Graham's) favour. 

A responsive allegation, given in on behalf of Dr. Graham, 
pleaded in substance, that in May 1849, the deceased became 
very unwell, suffered much from asthma and suffusion of water 
on the chest, and in consequence thereof bec^utne very weak and 
exhausted ; that at such time, and until his death on the 22nd of 
June, the deceased laboured under a chronic disease of the brain ; 
that his appearance, manners, and language, were strange and 
wild ; that he was passionate in his temper, and inadequately 
and irrationally exdted from trivial causes ; thiU he frequently 
continued talking incessantly for hours together, in a wild, 
rambling, and incoherent manner, and until he became quite 
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exhausted ; that he wandered in talking from one subject to 
another without connection ; that his attention could not be kept 
to one subject for any length of time, and that when asked about 
his health he gave absurd and irrational answers ; that he band- 
aged and covered his face with handkerchiefs, and objected or 
refused to allow them to be removed, and declared that he did 
so '' to prevent false impressions being made upon his mind ; " 
that he sometimes refused to take any food whatever, or to take 
the necessary medicines, and declared that '' it was contrary to 
his religious principles and to the will of Grod to do so,** and 
that '' all depended on the will of God ; ^ that he also dedared 
that " God and he were one," and that ** he was next to God,^ 
and was '' a second prophet," and that ''he knew he should not 
die," or expressed himself in an irrational and insane manner to 
that or the like effect ; that during the latter part of May 1849, 
and thenceforth down to the day of his death, the deceased was 
insane and of unsound mind, and incapable of making his wilL 
It then pleaded, that whilst of sound mind the deceased always 
entertained and expressed great affection for lus brother. Dr. 
Graham, the party in the cause. 

A counter-plea was given in on behalf of Mr. Austen, to the 
eSkctthat the only diseases under which the deceased then 
suffered, and of which he died, were bronchitis and organic 
affection of the heart; that he never suffered under, nor exhibited 
any symptoms of any disease of the bnun, either acute or chronic; 
that he exhibited no illusion whatever, &c. 

The canso was delayed for some time in consequence of the 
illnessL of the late Sir Herbert Jenner Fust, but was heard by 
the present learned Judge of the Prerogative Court en the 16th 
of March, and 20th and 28th of April 1852, and on the 26th of 
July following he delivered his judgment, and stated that if 
further evidence had been before him he should have been in- 
clined to pronounce for the papers executed on the 8th of June; 
but that as to the will of the 12th, his opinion was that the de- 
ceased was of unsound mind when he executed it, and therefore 
pronounced against it. 

The present was an appeal from that judgment 

7%« QueeiCs Advocate and Dr. R. PhilUmare argued on be- 
half of the appellant ; Mr. Bolt and Dr. Thoiss on behalf of the 
respondent. 

The judgment of their Lordships was delivered by the Bt. Hon. 
T. Pemberton Leiqh. 

This is an appeal from a sentence of the Prerogative Court of 
Canterbury, pronouncing against the validity of an instrument 
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bearing date the 12tli of June 1849, purporting to be the will . ^^^^' , 
of James William Graham. Austsn 

It was not disputed that the instrument was properly executed qI^'^ 
and attested, and that its contents were in conformity with the _. 
intentions of the deceased so far as he was legally capable of ^^ ^ ^^^ ^^ 
forming any ; bat it was contended that the deceased was of un- pated that the 
sound mind when the alleged will was made, and of that opinion ^'^roperiy 
was the learned Judge in the Court below. executed, and 

The judgment appears to have been founded partly upon the formity with 
inference to be drawn from an extraordinary bequest in the will, ^^V"^"^*^"* 
by which the residue of the deceased's property is given, after ceased, 
erecting a cenotaph to him in Constantinople, to the poor of that The Jadgment 
city, and partly upon parol evidence of wild and extravagant ^^^ ^^n 
language and behaviour of the deceased about the time when the founded upon 
instrument was signed, and particularly upon the testimony of m^^^t" 
a gentleman of the name of EUaby, a solicitor, who prepared and of the residne, 
attested the instrument. parorerU 

The deceased died on the 22nd of June 1849 ; he left neither dence of ex- 
wife nor child surviving him: his sole next of kin was his lai^nageof 
brother, the respondent. Dr. Graham, who was named as one of *^f^?^ 
the execi<tors in the alleged will, a Mr. Browne being the other, of the ezeen- 

The will was propounded by Mr. Browne, but Dr. Graham Jj^^'^® 
disputing it, Browne, on the 18th of April 1850, withdrew from j^^ eiroom- 
the suit, and the* parties interested under the will being cited, it^cesofthe 
Mr. Austen, one of the legatees, on the 13th of June 1850, 
took up the proceedings, and filed a special allegation. 

On the 13th of December 1850, Dr. Graham put in his 
answers to the allegatiQn, denying the sanity of the deceased 
when the will was made ; and on the 4th of March 1850, he 
filed an allegation on his own behal£ 

It is important to attend to this statement, because it shows 
the nature of the mental disorder attributed to the deceased, and 
at what time and under what circumstances it is supposed to 
have commenced. 

By the Ist article it is alleged that in the nionth of May 
1849, the deceased became very unwell, and that during the 
latter part of that month, and thenceforth continually to the day 
of his death, to wit, on the 22nd day of June following, he was 
confined to his nxMU, and principally to his sofa and bed. It 
then goes on to describe his sufferings from asthma, and sufifusion 
of water on the chesty and alleges that in consequence he became 
weak and exhausted. The 2nd article alleges ** that during the 
period in the next preceding article mentioned, the deceased was 
labouring under a chronic disease of the brain — that his ap« 
pearance, manners, and language, were strange and wild." 
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. ^^f^' . The 3id turtide alleges, ''that in and daring the latter part 

AiTiTEM of the month of May 1849j and thenceforth down to the daj of 

G^usAx. ^ death, the said deceased was, and continued to be, insane 

jiidgmeML ^^^ ^^ unsound mind, and incapable of making his will.'' The 

The inttnity insanity, therefore, here attributed to the deceased, is not mono* 

^deeoued ^^^^^^ ^^ madness confined to a particular subject, but a general 

is not mono- mental derangement, appearing for the first time while he waa 

^^^^J^^ labouring under the uckness which a few weeks afterwards 

aaoo/ derange* terminated his life. 

nppearine With reference to this aUegation, and the evidence adduced 

jj^™^^|w in support of it, we must examine into the life, habits, and 
It is neces- opinions of this gentleman previously to the time when his in- 
sarj to inqoirs sanity is alleged to have commenced ; for the same behaviour, 
^ous llbiu language, and testamentary dispositions, which would be absurd 
and opinions and irrational in a native of England, living according to English 
oeased; for habits, and entertaining or professing a belief in Christianity, 
ooi^ui^whieh might not necessarily bear the same character when pro- 
mbsvid and ceeding from a native of India, or from one who from an early 
^^|]^^^^ period had adopted its manners and modes of life, and who 
according to entertained or professed a belief in Mahometanism. 
imJfiJ^eTiS^ ^* appears tiiat the deceased, in very early youth, at the 
in Christianity, age of fifteen, and before, probably, religious principles had 
so in a natiye taken any deep root in his mind, was sent to India, 
of ln<Ua, or in When there he associated principally with natives of the 
adopted its Country ; he devoted himself to the study of Oriental languages, 
^^ber ^ ^ in ^^^ acquired an extraordinary proficiency in them, being famUiar, 
Mahometan- as it appears, with the Hindustani, the Sanscrit, the modem 

Persian, and the Arabic By these means he obtained and held 
for some time the appointment of interpreter to the Supreme 
Court of Judicature at Bombay* 

In 1817, after a residence of nearly twenty years, as it ap* 
pears, in India, he returned to England, when he contracted a 
marriage with a lady of the name of Austen, by whom he had 
one son, who died in his infancy ; in 1821, he returned to India 
with his wife, who died there ; and in 1832, he himself having 
lost a situation which he held in the East India Company, 
finally returned to England, and remained there till his death. 

During his residence in England, between 1817 and 1821, it 
appears that he relinquished in favour of his brother. Dr. Gra- 
ham, all the expectations which be might reasonably entertain 
to share in the property of his father (who was then living) at 
his death ; and his father accordingly, on the 20th of March 
1821, by his will, devised the bulk of his estate to his younger 
son. Dr. Graham, assigning as a reason for it, ** that his eldest 
son. Captain T. W. Graham (the deceased) was already pro- 
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Tided for hy bis own talents and industry, and had volontarily 
relinquished all expectations from him." 

This drcumstance becomes very important in more than one 
yiewy with respect to what afterwards took place. 

Of the opinions which this gentleman had formed, and the 
habits he contracted in India, Dr. Graham, in his answer to the 
3rd article of the appellant's allegation, gives the following 
account : — 

He says " that his brother assodated much with the natives 
of India, and was familiar with the mythologies and religions of 
several Eastern nations, and with their opinions, customs, apd 
habits, many of which he liked and adopted ; and that, in con- 
sequence thereof, and also, as respondent believes, of his strango 
and extraordinary conduct and behaviour, he was generally 
called and known as ' Hindu Graham,' and also as * Mad 
Graham,' and that he openly favoured and approved of the 
Mahometan and Hindu religions, and occasionally expressed 
hb belief therein, and practised some of their forms and cere- 
monies." 

Now, this is the description given of this gentleman at a 
time when, however eccentric his conduct might be, no ques- 
tion was raised as to his perfect competency to manage himself 
and his affairs. 

He continued to entertain, or at least to profess these opinions, 
and to practise these customs, after his return to England, in 
1832 ; he had no settled religious belief, affecting to take what 
be consi^red good of all religions ; he studied the Koran and 
commentaries upon it, in Arabic, and other books in different 
Eastern languages, shunned the company of Europeans, and 
lived in a very small house in great seclusion, with a young 
woman of the name of Gear, who seems to have been his mis- 
tress when she was only sixteen years of age. All that we hear 
of his proceedings is connected with the East ; the only em- 
ployment of which we are told is that of translator of docu- 
ments in the oSce of an envoy, whom the Bajah of Sattarah 
had sent over to this country, an employment in which he seems 
to have been engaged for more than two years before his death ; 
and the only public matter in which we hear of his taking part 
is the advocacy of the Rajah's claims at the India House, and 
the promotion of the return to Parliament of a gentleman who 
it was understood was to advocate them in the House of Com- 
mens. In all money matters he was precise and exact, and lived 
with great economy on a veiy small income. 

In the midst of these engagements, and in the month of May 
1849, he was attacked by the iljness of which in the following 
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month he died. He consulted in the first instance Dr. Biding, 
a physician who attended him till the 8th of Jane, when, being 
dissatisfied with the effect of the remedies which had been pre- 
scribed for him, he determined to resort to other advice. 

The complaint under which he was labouring was of a very 
alarming character, and was attended, as Dr. Kding describes 
it, with paroxysms or fits of difficulty in breathing. 

On the night between the 7th and 8th of June, when he was 
suffering from these paroxysms, which he thought (very pro- 
bably erroneously) had been aggravated by the medidnee pre- 
scribed for him, he determined to send for the apothecaries who 
had attended him on some former occasions, — two gentlemen, 
a father and son, of the name of Browne, who carried on busi- 
ness as surgeons and apothecaries in the neighbourhood of his 
residence. 

^e waa immediately visited by Mr. Browne, junior, and 
what then took place is stated in that gentleman's answer to the 
9th interrogatory. 

Upon carefully comparing this gentleman's evidence with the 
documents to which it refers, there is a discrepancy between 
the evidence and the instruments, which was not observed upon, 
either in the Court below, as it should seem, or before us at the 
Bar, but which serves to remove one difficulty which had 
occurred to us, in comparing the will of the 8th of June with 
that which is now in question. By the first, the four Great 
North of England Railway shares are given absolutely to Sarah 
Gear ; by the latter they are given to her only for life ; but by 
Mr. Browne's testimony it appears that the latter bequest was 
what the testator really meant, for the words attributed to him 
are : — ''I have four North of England shares, which I should 
wish to be held in trust ; the interest to be for the benefit of 
Sarah Gear." 

Some hours adter this transaction had taken place. Dr. Biding 
called to see his patient, who mentioned the fiict of his having 
made his will, and his satisfaction at having done so. 

It is impossible, we think, for any will made in the extremity 
of bodily sickness to be more free from suspicion, or to show 
more power of thought, judgment, and reflection, than that of 
which an account is thus given by Mr. Browne. The proposal 
to make it originates with the testator ; the urgent reasons for 
making it are stated by him; he enumerates carefully and 
accurately the different items of which his property consists ; 
he dictates every bequest; he assigns the reasons for those which 
he makes, and for omitting one which might naturally have been 
expected to be found there ; and, considering the little affection 
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which subsisted between himself and his brother (a fact which . ^^^^' . 
is fully established by the evidence)^ and what he had already Austin 
done for him, the will seems as reasonable in all its provisions q^^u, 
as any which could be suggested. We collect it to have been j^dgmgnL 
the opinion of the learned Judge in the Court below, that if ^vmich would 
this will had been propounded, it must undoubtedly have been have been 
admitted to probate, and if nothing further had been done by ^Ued to^ro- 
the testator, we should entirely have concurred in that opinion. ^'.^^ ^^ 

It occurred, however, unfortunately, to Mr. Browne, senior, subseqaeatiy 
a day or two after this will had been made, that it would be occurred, 
better that the testator's intentions should be carried out in a 
more formal manner, and he made this suggestion to the tes- 
tator, — a tolerably strong proof that he at least had no doubt 
of the testator's capacity at this time. The testator adopted 
the suggestbn, and Mr. EUaby, a solicitor (an acquaintance of 
Mr. Browne's), was called in. 

On the 4th of June, about three o'clock in the afternoon, this The eviienoe 
gentleman attended with Mr. Browne, senior, at the house of the soiicltor. is 
the deceased, and his evidence throughout is very remarkable. TS^ remark- 
The two papers containing the existing will which had been 
written by Mr. Browne, junior, were shown to him, and he 
says ** that he was asked if they were a legal or valid will ; " 
he told them, *' No," adding, ** that they would do for instruc- 
tions, but that he had better draw up a proper will." The 
statement that these papers did not contain a valid will seems 
very extraordinary from a professional man. 

He took these papers, however, as instructions, together 
with a copy of the list of the testator's property, which had 
been made out by Mr. Browne, junior, and from these materials, 
he tells us, that before he saw the testator, he prepared the draft 
of a will ; that he was afterwards shown into the testator's bed- 
room, where the testator was lying, to whom he read over the 
dfSR. After a great deal of <K>nver8ation, he says he called 
the testator's attention to the fact that the residue of his pro- 
perty was undisposed of. After some consideration the testator 
stated that he had been thinking of an eleemosynary bequest ; 
and as he had been talking much about the Turks and Con- 
stantinople, and had told Mr. Ellaby that he was a Mussulman, 
Mr. Ellaby says he suggested that perhaps he would like to 
leave the residue to the poor of that dty. He approved of this 
suggestion, and siud that he would adopt it, and would have 
a cenotaph erected to himself at Constantinople, where a light 
might be kept constantly burning, and prayers be said for his 
soul. 

A will was finaUy prepared, containing a bequest to this 
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effect, dated and executed on the llth June, and attested bj 
Mr. EUaby, who had prepared it» and hj Mr. McDonald, an 
assistant of Mr. Browne» senior, and who was in the house as 
the medical attendant of the deceased. Before Mr. EUabj re- 
tired the testator expressed * wish to oommunicate to the 
Turkish ambassador the beq^uest which he had thus made, and 
as Mr. EUaby suggested some doubts about the validity of the 
bequest of the residue, it was arranged that he should call again 
on the following day, and see the testator on the subject 

Mr. EUaby's doubts at this time were confined to the validity 
of the bequest of the residue, and were founded on its extra- 
ordinary character; doubts as to the testator's capacity to jmake 
any bequest he appears to have entertained none. 

The result of Mr. EUaby's further consideration was, that it 
would be better to omit the direction in the will of the 11th, 
that prayers should be offered for the testator at the cenotaph, 
in Constantinople; and he therefore had the will re-copied, 
with that alteration, in order that in its altered form it might be 
re-executed — an alteration hardly, under any circumstances, of 
sufficient importance to make it worth while to have a new will, 
but which it is utterly impossible to suppose that Mr. Ellaby 
would for one moment have contemplated carrying into execu- 
tion if he had found the testator on the 12th in his oj^ion less 
capable of testamentary disposition than he had been on the 
1 1th ; or if he (Ellaby ) had then conceived doubts as to the 
testator's sanity, which certainly had not entered his mind on 
the preceding day. 

He went again to the testator's house on the 12Ui, about 
three o'clock, with the copy of the new will, and he found there 
two gentlemen from the Turkish ambassador's office, who had 
been sent there in consequence of the testator's wish to explain 
what he had done by his will for the poor of CSonstantinopIe. 
The gentlemen, natives of Turkey, were at that time in conver- 
sation with the testator ; one of them, Mr. Zohrab, has been 
examined as a witness; he qfieaks to the conversation which he 
had with the testator, which lasted about half an hour, and in. 
^hich the testator professed himself to be a Mafaom^dan, and 
he concludes his testimony with these words: — 

*^ The said deceased was very ill at the time, but he was per- 
fectly sensible, and was perfectly consdous that his dissolution 
was approaching ; his bodily strength was prostrated by illness, 
but he had a great deal of energy of mind about him, and he 
was, in my opinion, when I then saw him, of sound and perfect 
mind, memory, and understanding, and fully capable of making 
his will, and of doing nny other act of business of that or the 
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like nature, requixing thought, judgment, and reflection. I ^' . 

am a Christian myself, and the only peculiarity I remarked in Austkn 
the deceased was his being, or professing to be, a firm believer g^uam. 
in Mahometanism in a Christian country, and having been jyidgment. 
brought up a Christian. He appeared to have studied the Koran execation of 
a great deal, and he quoted from commentaries upon it." the instrument 

Is it possible to have more exclusive or more unexceptionable ponnded. 
testimony than this as to the testator's state of mind, or apply- 
ing more directly to the time of the execution of the will in 
question. Immediately after these gentlemen had left the room 
the neif will is executed, and attested by Mn Ellaby and Mr. 
Fisher, a neighbour of the testator, who was sent for to be a 
witness. 

Mr. Fisher, in his evidence, says : — I conversed with the tes- 
tator, both before and after the signing of the oaid will ; he did 
not seem to be in any pain ; he was lying on the bed, quite airy 
and comfortable. I sidd to him, ^' I am 9orry to see you so ill, 
Mr, Graham ; " and he answered, ** Oh, I am not so ill ; my 
lungs and my constitution are good, but I am troubled with this 
phlegm ; ^ and he patted his chest in a manner which I con- 
sidered as indicating the soundness of his chest and lungs. The 
deceased and I then kept on conversing, while the other gentle- 
man was doing some writing to the will ; what that conversation 
was I' do not remember. Then came the signing of the will, 
and when that was finished I wished the testator good bye. 
This is what I recollect took place. The deceased was upwards 
of sixty years of age, I imagine. He did not seem to me to 
be very ill at the time — he spoke cheerfully ; he was reclining 
on the bed^when I first saw him, but he got up in his bed to 
flign the wilL I believe the deceased to havQ been, on the occa- 
sion tq which I have now deposed, perfectly sane, of . perfectly 
sound mind* memory, and understanding ; perfectly capable of 
making his will, and perfectly capable of dmng any serious or 
jational act of that or the like nature, requiring thought, judg- 
ment, and reflection. 

Surely this is evidence entitled to very great weight. This Mr.Fiaher*t 
is no. stranger called in to witness the mere formal act of sign* ^^ft^Tery 
ing a paper, but a person wko had a previous acqunntance with great weight 
the testeior, who oould judge whether there was anything 
unuflMl m his laagsage and <demaniQar, whp holds a conver- 
sation with him for some time, sad fltates<sofme of its partioulars, 
and wke speaks la the most unhesilatiog terms to his perfect 
sanity. 

2k)hraVs evidence extends to the moment before the will is 
executed. Fisher speaks to the moment of execution ; the evi- 
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denoe of both is ia perfect conebtencj, and that evidence 10 
confirmed by the solemn attestation of Mr. EUaby himself» who 
procures and witnesses the signature of the testator to the in* 
strument, not under any urgent pressure lest the sick man 
should die intestate if he hesitated, but for no more serious 
reason than that the testator might not direct prayers to be 
offered up for him in Constantinople after his death. It is plain, 
from this gentleman*s conduct, that he could not at this time 
have entertained any doubts as to the testator's capacity, and it 
is but justice to him to observe that he tells us in his evidence 
that he did not entertain any. • 

He says : " I did not at the time think him to be at all of 
unsound mind ; " and such doubts about it as he now entertains 
appear from a subsequent part of his evidence to be the result 
of what he has since heard, and the inquiries he has made. To 
such doubts no attention can, of course, be paid. 

What passed after the execution of the will is of much less 
importance. Mr. Ellaby remained a considerable time after this 
with the testator, and had a long conversation with him, in 
which he says the testator expressed a belief in astrology and 
necromancy, and spoke of having told fortunes, and called up 
and seen a spirit, and other extravagant talk of the same de- 
scription ; but this was after the will had been executed ; tlie 
arts in which he professed to believe were such as were once 
believed and professed by some of the most learned men in 
Europe, and are still believed and professed by many of the 
Eastern nations to which this g^tleman was so strongly at- 
tached. If more weight could be attributed to particular 
expressions, separate from the context of the conversation, than 
we think can be properly given to them, we should consider 
them, under the circumstances, rather as the effect of that tem- 
porary delirium which is a frequent attendant in severe illness, 
and great weakness and exhaustion, than of settled mental dis- 
order. From any delusions of this kind the testator is, in 
our judgment, clearly shown to have been free at the time 
when the will was executed. 

What passed when the will of the 8th was prepared affords, 
as we have already observed, the most conclusive proof of the 
testator's capacity at that time. What passed when the will of 
the 11th was prepsred we are unable to collect with much dis- 
tinctness from Mr. EUaby's testimony; we are unwilling to 
make any unnecessary remarks upon his evidence, particulariy 
as the points to which we are about to advert were not the 
subject of observation at the Bar, and possibly some explanation 
might be offered which does not occur to us. 
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But It is plain that much must have passed of which no ac- , ^^^' . 
count is given by that gentleman, and he must be mistaken in Austen 
some part of what he says did pass. Gi^uam. 

He states that the only instructions which he received for 
the new will before he prepared the draft, were the papers ^"^ 

already written by Mr. Browne, junior : but on comparing these ?^jf ^^"^ 
instruments it is clear that this cannot be so. pancies and 

We have, ia the Appendix, copies of these documents. The ^^°Ei2by»g 
draft which he says he drew from the original instructions and erldence. 
read over to the testator, instead of being a draft will, is a 
collection of confused memoranda of different bequests jotted 
down upon several loose sheets of paper, which could not have 
been read over, in the form in which they stand, so as to be 
intelligible to anybody. 

Again, the bequests, in the form in which they are there 
could not have been taken merely from the former wilL 

By that will, as we have already observed, the four railway 
sliares are given absolutely to Sarah Gear ; but by this draft 
and the subsequent will they are given in trust to her for life, 
free from the control of any husband whom she might marry. 

We had at one time feared that in establishing the will now 
propounded, we should have defeated what was probably the 
real intention of the testator, by diminishing the benefit given 
to Sarah Gear ; but on a closer examination of Mr. Browne's 
evidence, to which we have already adverted, we find that this 
limited bequest was what he really intended. Is it possible to 
have stronger evidence that this bequest was not taken from 
the alleged instructions, but procured from the testator himself, 
who had his real intentions thus carried into effect? 

Agsdn, in the draft and the will of the 11th we find these 
important words : *^ And inasmuch aa many years ago I gave 
up my share of the property of my late father to my dear 
brother, Kobert Hay Graham, M. D., who has since that time 
been in enjoyment of it, I do not therefore think it necessary 
to make him any bequest) except as hereinafter appears, seeing 
that he has already been largely benefited by me.'* 

Now, of this fact there is not the slightest mention in the 
former will ; nor does it appear even to have been communicated 
to Mr. Browne. It must therefore have been communicated by 
the testator to Mr. EUaby verbally. It shows that much discus- 
sion must have taken place as to this will between him and the 
testator ; it shows the testator's memory and judgment at the 
time, and yet not one syllable is found respecting it in Mr. 
EUaby's deposition* 

There are many other circumstances in this draft which show 'f^® mstruo- 

A "^ ttons for the 
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that the particulAra were taken not merely from what are called 
the written inatmctionsy but from the teatator himflelf. 

In these inatructiooB, — or, as we ahonld rather call them, wiU, 
— two notes of the East India Company are dispoaed of, hnt 
without mentioning either their datea or numbers. In this draft 
and subsequent will both the dates and numbers are mentioned. 
Can it be doubted that the notes themselTea were referred to and 
produced by the testator ? 

The same observation may be made with respect to the Indian 
brooch with nine gems, and the two Korans» of which there is 
no mention in the former will ; and the introduotion of the 
name of Nix instead of Gear, in describing the mother of Saiah 
Qear. This minute examination of the evidenoe satisfies us 
that the instruinent now in question contains the clear, delibe- 
rate intentions of the testator expressed on the 8th, at a time 
when there is no question of his sanity, corrected in one parti- 
cular, in which they had been mistaken, on the 11th, and on 
that day with this coireotion, and some additiona confirmed by 
the testator, under circumstances whidi shew that he perfectly 
understood what he was doing, and again confirmed by him 
with respect to the only bequest open to any remarit — the be- 
quest of the residue on the 12th, and embodied in the will of 
that date. The eyidence should be very condunve indeed, 
which is to oyertum such an instrument. 

It is true that there may be cases of the dass so elaborately 
discussed in the judgment. Waring ▼• WariMg (a)^ in which a 
roan may be clearly insane upon one particular sul^ect, and one 
only, — in which a permanent delusion rooted in the mind, and 
irremoveable in sickness or in health, may create unsoundness, 
and yet may not show itself in any of the ordinary transactions 
of life. In such cases the reasonableness of the will or the 
rational condnct of the individual who makes it may be no 
proof of sanity ; but this is not a case of that description. The 
insanity attributed to the testator is a general derangement of 
the intellect, showing itself in wild and maniacal demeanour and 
incoherent and irrational language. That this genUeman^s 
mind ultimately sank under his disorder, and was destroyed be- 
fore life was extinct (as is not unfrequently the case) aeems 
proved by the evidence of Dr. Ifarsden, who saw him <m the 
1 9th June, three days before he died ; but the question is, what 
was his state on the 12th, and on this the evidenda rei is most 
important. It is completely confirmed by the evidence of Dr. 
Walshe, who saw him on the 11th, 12th, 13th, and 14th, — who 


(a) 5 Notes of Cases, 296. ; 6 Notes of Cases, SSS. 
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exambed the state of his intellectual facilities^ and states that ^ 


1854. 


thej did not appear to be affected bj his bodily ailments ; that^ Avrnx 
on the contrary^ they appeared to be clear above the average. qSj^^ 
He says that he did not from his examination detect the slightest judoment 
evidence of any organic disease of the brain, acute or chronic ; 
that in his opinion, the deceased, when he saw him, was of 
sound mind, memory, and understanding, and was capable of 
making his will, and of doing any other serious or rational act 
of that nature. 

In this opinion, after much and anxious consideration, we are The wOl pro- 

,_, • . nonneed tor, 

obliged to concur. We feel the utmost respect for the opinion udthejiidg- 
from which we are compelled to differ ; but Ae subject is one ^^^\^^ 
upon which, more than perhaps any other, different minds are reyened. 
likely to come to different conclusions on the same evidence ; 
and we most humbly advise her Majesty to reverse the judg- 
ment complained of, and to admit the disputed instrument to 
probate. 

Practically, perhaps, the result will not be very different 
from that which would have attended the establishment of the 
will of the 8th ; for as we shall advise that the cost of all parties, 
both in the Court below and in this Court, should be paid out of 
the estate, it is to be feared that there will be very little residue 
left to provide for the objects either of the testator's vanity or 
of his benevolence. 

Judgment of the Court below reversed, and the cotti of ail 
costs of all parties to be paid out of the estate. P*?^ **I^ 

Proctor for Mr. Austen, Edwards ; for the next of kin, esute. 
Nicholl 


TOOTH against BARROW, falsely calling herself coumof 

TOOTH. Cahtbbbobt. 

TMay 11- 
HIS was a suit of nullity of marriage by reason of undue The iliegiti- 
publication of banns. It was brought by virtue of letters of ^ daughter 

*-, Oi^ Qfn womAn 

request from the commissary-general of the dty and diocese of who had lost 
Canterbury, by Charles Tooth, of Cranbrook, in the county of n^e"a?d** 
Kent, and diocese of Canterbury, against Elizabeth Barrow, acquired an- 
spinster, falsely calling herself Tooth, and pretending to be the ^^eTbj 
wife of the said Charles Tooth. huuw pub- 

The circumstances of the case were these. In the year 1847, ongUud Name, 
Mr. Robert Tooth, a gentleman residing at Cranbrook, and the ^^ ** ^^^ 

of each 
mother, bat of the mother's brother, who, at the marriage, also represented himself as her falser,— 
Hdd^ under the circumstances, which were surround^ with ftaud, that the marriage was had 
without due publication of banns, and, both parties being cognisant thereof, was null and void. 

BB 2 
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. ^^^' . father of Charlea Tooth, the party prooeeding, articled his son, 
Tooth then sixteen years of age, to Mr. J. £• Wilson, of Cranbrook, a 
bUmow. solicitor, and arranged for his residence in Mr. Wilson*s house. 
Mr. Wilson was clerk to the guardians of the Cranbrook Union, 
and about the 16th or 1 6th of the month of March 1 848, a young 
person named Elizabeth Barrow called at his office to make 
application for the situation of schoolmistress to the workhouse, 
which was then vacant Mr. Charles Tooth saw her, appears to 
have been struck with her, followed her when she left the 
office, and made an appointment to meet her in the course of 
the same day. In a very short time she persuaded him to 
marry her, but he, well knowing he should be unable to obuun 
his father's consent, arranged with her to be married clan- 
destinely, and immediately to take their departure for Australia. 
Accordingly, on the 8th of April following he ran away from 
Mr. Wilson's house, came to London, and for some days eluded 
the vigilance of the police, who had been employed by Mr. 
Wilson and Mr. Touth to discover him. On the 14th of April, 
he was married by banns to Elizabeth Barrow, at the parish 
church of St. Olave, Southwark, and on the 17th was dis- 
covered by the police, was separated from her, and conveyed 
to the residence of his father, after which time he never saw her 
again ; for on the 23rd of the same month his father sent him 
away to Sydney. 

Subsequently circumstances came to the knowledge of Mr. 
Tooth's family which induced them to take steps towards his 
obtaining a divorce a mensd et tharo firom his wife ; but in the 
course of the inquiries that were then instituted, certain facts 
transpired that led to the institution of the present suit for nul- 
lity, on the ground of undue publicadon of banns. 

Elizabeth Barrow was the illegitimate daughter of a person 
named Sarah Tooth (not a relation of the party proceeding), 
who, when her daughter was about four years old, married a 
man named George Barrow. After their marriage Elizabeth 
constantly lived with them, and seems to have been always 
called and known by the name of Barrow, from the time she 
was five or six years old; so much so that it was generally sup- 
posed in Cranbrook that she was the legitimate daughter of 
George and Sarah Barrow. 

A libel, consisting of nineteen articles, was given in on behalf 
of Mr. Charles Tooth. No appearance having been given for 
the wife, the proceedings were carried on in patnam. 

The above facts having been stated at length in the former 
articles, it was pleaded in the eleventh, — 

That Charles Tooth became fondly attached to Elizabeth 
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Barrow, who induced and prevailed upon him to agree to be 
married to her ; whereupon it was arranged between him and 
the said E. B. to procure the publication of banns of marriage 
between himself and her in the parish church of St. Olave, in 
the borough of Southwark ; and as the said C. T. well knew, 
and represented to the said E. B., that his father would not 
consent to their said intended marriage, it was at the same time 
knowingly and wilfully arranged between them, with a view to effec* 
tual eoncealmetit, that the said E. B. should, in the said banns, be 
deseribed bj the names of Elizabeth Tooth, and not by her 
names of use and reputation. That the said E. B., with the 
privity of the said C. T., thereupon communicated the said ar- 
rangement to Sarah Dungey, and told her that as the family of 
the said C. T. had friends residing in the parish of St# Olave, 
the names of Elizabeth Tooth would be less likely to attract 
their attention than the names of Elizabeth Barrow, as they 
would be considered those of a relation; and thereupon re- 
quested her to procure the publication of banns of marriage in 
the names of Charles Tooth and Elizabeth 1 ooth in the said 
church. Tliat the said Sarah Dungey accordingly proceeded 
to the said church, and procured the publication of such banns ; 
that, such banns were published accordingly in the said, ehurch 
on Sunday, the 26th of March, and the. next two following 
Sundays. 

The twelfth article pleaded, TTicU, in pursuance of the banns 
of marriage, so unduly published, a pretended marriage was in 
fact solenmized on the 14th of April 1848, in the said church, 
between the said Charles Tooth and Elizabeth Barrow, and 
that an entry thereof was made in the register- book, under 
the names, and by the description, of Charles Tooth, bachelor, 
son of Robert Tooth, merchant, and Elizabeth Tooth, spinster, 
daughter of Edward Tooth, shoemaker, and both as of full age, 
and as residing at No. 168. Tooley Street, in the said parish. 
Thai, on such occasion, Elizabeth Barrow, in the presence and 
with the knowledge of the said Charles Tooth, subscribed to 
the said entry of marriage, the names of Elizabeth Tooth ; that, 
on auch occasion, the said E. Barrow was accompanied by Ed- 
ward Tooth, the brother of the said Sarah Barrow ; that the 
said Edward Tooth, by previous agreement with the said E. 
Barrow and the said C. Tooth, falsely represented himself as her 
fatlier, and in such character subscribed his name to the said 
entry of marriage ; that the said Edward Tooth never had n 
daughter ; that the said marriage was solemnized without any 
license having been obtidned, and that therefore the marriage, so 
knowingly and wilfully had, without duo publication of banns, 

B B 3 


1S54. 

Tooth 

figainid 

Babbov. 

SiaUmenL 


374 THE ECCLESIASTICAL AND ADIOBALTT BEPOBTS. 

. ^^^' . was and is null and void to all intents and purposes in tlie Ian 
Tooth whatsoever^ &C. 

B^Bow. Upon this libel, nineteen witnesses were examined (a), who 

fully proved its contents. 

Dr. Twiss and Dr. SpMs appeared for Mr. Charles Tooth; 
but^ 

Judgment SiB JoHN DopsoN siud, — I do not think I need trouble you 

to aigue the case. As the proceedings have been carried on m 
pcenam, I considered it my duty more niurowly to watch the 
case, and when I admitted the libel, I did so conditionally, and 
reserved my decision as to the eBSoct of the circumstances {beaded 
until I saw the evidence to prove them. I have now read that 
evidence, and I think it clearly proved that this young girl was 
universally known by the name of Elizabeth Barrow, and that, in 
fact, no one in Cranbrook knew her at all by the name of Tooth. 
It is also clearly proved that both the parties were oogniaant of 
the fact that the banns were not published in the name of Bar- 
row, but in the name of Tooth, and yet knowingly and wilfully 
intermarried. 

When I admitted the libel I entertained some doubt whetlier, 
in the case of an illegitimate child, the publication of the banns 
in the name of its mother, instead of the name of notoriety and 
repute, would necessarily.be such an undue publication as would 
nullify the marriage. No doubt the name which a person 
under such circumstances has fully acquired, is that in which 
the publication of banns should take place ; but I apprehend 
there might be a case in which, without any fraudulent intent, 
and from an innocent misapprehension of what was correct, the 
name of the mother might be used instead of that subsequently 
acquired, and under such circumstances the Court might hesitate 
to pronounce the nuunriage a nullity. 

The evidence, however, in this case, has removed any diffi- 
culty which the Court might otherwise have felt The witness, 
Sarah Dungey, clearly proves that the publication of the banns 
in the name of Tooth was made with a fraudulent intent, and 
not by innocent mistake ; and that it was in fact the assumption 
by Elizabeth Barrow of the name of Tooth, as the pretended 
daughter of Edward Tooth, and not the resumption of the 
name as the illegitimate daughter of Sarah TootL In her 
deposition on the 11th article she says: ''The said Elizabeth 
Barrow thereupon gave me a paper with the names of the sud 
Mr, Charles Tooth and herself written on it for the purpose of 
my getting such banns published, and the name of the church 

(a) The whole of the evidence in Cranbrook snd Tonbridge WeUs, nn- 
this cose was taken within five dajs at der a commission from {ue Coorl. 
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whezie thej were to be so publiBhed was written upon the 
paper as welL As soon as she gave me the said paper I per- 
ceived that she had written her name upon it as Elizabeth 
Tooih, and I thereupon said to her^ * What I is your name 
Tooth? I always understood your name was Barrow.' And 
she replied, < Oh, no ; my proper name is Tooth.' ^ The witness 
then goes on to say, '' I had always heard, the said Elizabeth 
Barrow oalled and spoken of by the name of Barrow, and never 
by the name of Tooth; and so when she told me that her proper 
name was Tooth, I looked very mudi. puzzled, and she therefore 
added, *' Mr. Edward Tooth of Tunbridge is my father ; he is 
in goDd circumsianoes ; if we can but accomplish our marriage, 
he will do something for me.** Such is Sarah Dungey's evidence 
upon the point, and there is nothing whatever to discredit her. 
She is, moreover, fully corroborated by the fact that on the oc- 
casion of the marriage Mr. Edward Tooth was present, and 
represented himself as the father of Elizabeth Barrow. 

Looking, therefore, at the whole of the circumstances of this 
case, I am of opinion, that the parties knowingly and wilfully 
intermarried without such a publication of the banns as the law 
requires, and that consequendy the marriage is null and void. 

Proctor for Mr. Charles Tooth, Tebbs. 
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THE « ABGO," St^man. ^« Cou«t. 

ni ^ Ayg. 4. & 15. 

X HIS vessel, belonging to a Russian owner, and suling under The Otder in 
Russian colours, bound on a voyage from Havannah and Ma- S^^*^^.^'^ 
tanzas to Cork, for orders, was captured on the 6th of May last exempts from 
off Cork Harbour, by her Majesty's revenue cruizer " Eliza.- SST^ta " 

By permission of the Lords of the Admiralty, she sub- which* prior 
sequently proceeded from Cork to Liverpool, where she dis- if^j^h, 8haU 
chaiged her cargo. ^▼^ ••i^ 

A claim was made by Mr. Henry Sharpe, of- 26. Broad Street foreign port 
Buildings, London, merchant, on behalf of Gustaf Bergbom, ^^°fj^^^ 
of Uleaborg, in the Grand Duchy of Finland, the sote owner of Abjestj's 
the vessel This claim was ordered to be amended ; and Mr. ^^^°^^i 
Sharpe made a further affidavit, ** Thai he is advised and be- under a 
lieves that the ship * Argo,' although the property of a Kussian for^ ^'J^e^ 
subject, was at the time, and under the circumstances of her from Hayao- 
seizure by her Majesty's revenue cutter 'Eliza^' on the 5th tanmto 
day of May last, within the protection of her Majesty's Order Cork, «aiicd 

nah in ballast 
prior to sneh date, took in her cargo at Matansaa, and sailed thence sahseqaent thereto.— Held, 
that it was a continnons Toyage ; that it commenced at Harannah, where the charter-party was 
entered into, and that the ship most be restoi^ nnder the Order in Council. 
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in CouncO (issaed expressly for the purpose of lessening the 
evils of war) of the 29th of March last, exempting from capture 
or detention Russian vessels under special circumstances, and 
as so being* ought to be restored to her Russian owner." 
The sp^sial circumstances are stated in the judgment 
The QueaCi Advocate and the Admiralty Advocate^ appeared 
for the captor. 

Dr. Addams and Dr. TwU$^ for the claimant. 

Db. Lushikgtok. This is a Russian vessel, captured on 
May 6tb. She left Cuba on April 2nd, with a cargo belonging 
to Kirkland and Company, Glasgow, she reached Queenstown 
on May 6th, and was there seized by a revenue cutter. The 
cargo was restored, and a claim is now made for the ship 
and freight. The ship, being enemy's property, must be con* 
dcmned unless she is protected by some act of the British Go- 
vemmeut ; and it is alleged that she is so protected by the 
Order in C'Ouncil of March 29th. 

With regard to the construction of that Order, I have already 
stated in a former case the principles wluch will guide my judg- 
ment (a), and to which I intend to adhere till better informed 
by a higher tribunal. 

I am of opinion that all relaxation of belligerent rights ema- 
nating from the Government of this country, and declared in 
authentic documents, should receive a liberal construction — as 
liberal a construction as the terms of those documents vrill 
admit of; but in so doing I must be governed and restricted by 
the words which are used, and abstain from giving an interpreta- 
tion which cannot be borne out by the instrument to be con- 
strued. 

First, then, what are the fiicts of the case ? In the month of 
February this vessel was lying in the port of Havannah, whence 
she had come from the port of Antwerp, with a caigo landed at 
Havannah ; whilst at Havannah she took in ballast, then sailed 
for Matanzasy and there shipped her cargo. Matanzas was the 
last clearing port, and she lefl it on April 2nd. According to 
the evidence of the master, on the 9th interrogatory the caigo 
was begun to be put on board on February 28th, and completed 
on March 30th. 

Tins vessel sailed under a charter-party bearing date February 
the 7th, at the Havannah, and by the charter-party it was sti- 
pulated that the vessel should load at Havannah and or (h) 
Matanzas ; forty-two running days were to be allowed ; at the 
end of which demurrage was to be pud. Should the vessel be 

(a) " The Pheenix;* ante, p. 309. 

(b) In the charier-partj it was so expressed : ** and — or Matansas.** 
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ordered to Matanzas^ sufficient cargo or ballast should be given ^^^* 
at Havannah to keep her safe. 

I must here observe that the contract, beyond all doubt, was 
made at the Havannah, and, as I understand it, the charterers Judgmaa. 
had the option to load at the Havannah or at Matanzaa, or The contract 

^ , was entered 

partly at one or partly at the other ; and not only was the con« into and its 
tract entered into at the Havannah, but began to be executed ^^*^/„"J^" 
there, first, by taking in the ballast as mentioned in the char- Havamtah. 
ter-party, and secondly, by the running of the lay days as 
appears by the indorsement of the charter-party itself. 

Such being the facts, I now turn to the Order in Council. It aearly not 
has been contended that this vessel ought to be released within ^^p^^ ^f 
the terms of the first part of the Order, which directs that the first part 
Bussian vessels within her Majesty's dominions shall be allowed ^ c^uncU.^ 
till May 10th for loading and departing. Now this vessel, at 
the date of that Order, was clearly not within her Majesty's 
dominions, and in my judgment was neither within the words 
nor the spirit of the first part of this Order. 

The next branch of this Order directs that any Bussian mcr- But this 
chant vessel, which prior to this Order shall have sailed from any ^J^ frS^^ 
foreign port, bound for any port or place in the Queen's domi- Havannah 
nions shall be permitted to enter and depart without molesta- J^ England*** 
tion. This vessel did sail from the Havannah prior to the date prior to the 
of the Order ; she sailed from Matanzas subsequently to the date oi^er, is 
of the Order. When she left Havannah she was in ballast, bound protected hy 
for Cork, according to the charter-party. of it 

It has been contended that this Order in Council contemplated 
that the Bussian vessel should have been laden at the date of 
the Order ; but I find no words in the Order that would justify 
my putting so strict a construction upon it ; neither do I think 
that there are any words which impose the necessity of not 
touching at or taking a cargo at some other port than that where 
the voyage commenced. For instance, I apprehend that a vessel 
might have taken in a part of her cargo from one foreign port, 
having left that port prior to the 29th of March, and taken in 
another part of the cargo at another foreign port subsequently. 

The real meaning of the Order in Coundl, according to my 
view of it, is, that the vessel shall have sailed prior to the 29th 
of March, on a voyage to end in Great Britain, and I am clearly 
of opinion that this was one continuous voyage, the commence- 
ment of which was at the Havannah, and that the sailing from 
the Havannah prior to March the 29th^ is a substantial compli- 
ance with the terms of the Order. I must therefore restore this gyp n^tored. 
vessel. 

Proctors : for the seizor, the Admiralty Proctor ; for the 
claimant, Rothery. 
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THE "BATAVIER" 

IHIS was a oanae promoted bj the owner of the baige 
^^Ann^" agMDSt the Netherlands Steam-^p Company, the 
owners of the steamer ** Batavier,'* for damage caused bj the 
sinldng of the baige with a cargo of forty-nine tons of cods, on 
the afternoon of the 5th of October last 

The libel on behalf of the <' Ann,** pleaded, in effect, that 
after havii^ taken her caigo on board from a collier brig mowed 
off Wapping, she east off from and quitted the said collier on 
her return to Long Ditton, in the county of Surrey, at about 
half-past three p. nu of the 5th of October,at which time it was 
nearly high water, and the tide was flowing. TluU the barge 
was navigated with her head to the tide, and was floating with 
the tide up the river stem foremost, in charge of Thomas 
Gildon and George Lee. Thai a few minutes after die had 
quitted the oolUer the steamship ** Batavier," passed her at the 
distance of about fifty yards, proceeding with tide and steam at 
the rate of nine or ten miles in an hour, the pool at such time 
being dear. That ftt>m the great rate at which the steamer 
was proceeding, her paddle wheels caused the river to rise and 
swell BO much, that in consequence thereof the water flowed 
entirety over, and filled the barge *' Ann,** which thereby im- 
mediately sank and went down. That by the rules and bye- 
laws made by the Court of Mayor and Aldermen of the City of 
London, in pursuance of an Act of Parliament passed in the 
7th & 8th years of the reign of his late Majesty G^rge 4., in- 
tituled ** An Act for the better B^ulation of the Watermen 
and Lightermen on the River Thames, between Yantlet Creek 
and Windsor,'* it is provided, '' That no steam-boator vessel of 
200 tons burthen or upwards, registered tonnage, shall be 
navigated upon the Biver Thames, westward of St. George's 
Stairs, Deptford, at a greater speed than at the rate of Ax miles 
in an hour with the tide, nor more than four miles in an hour 
agiunst the tide;*' that the ^'Batavier" is of the burthen of 
227 tons registered tonnage, and her en^es of 140 horse 
power; iliat previously to and at the time of her passing and 
sinking the baj^e *' Ann," by the swell of the water caused 
by her paddle-wheels, she was being navigated at the rate of 
nine or ten miles in an hour ; that the sinking of the barge 
'' Ann,'' and the damage consequent thereon are imputable solely 
to the master and crew of the ** Batavier," to wit, from the 
dangerous and illegal speed at which she was then being navi- 
gated, and, that the same were not caused by or attributable in 


Batatibb.** 
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anj manner to any misconduct or unskilfulness on the part of ' . 

thoee on board the barge, &c. 

An allegation given in on behalf of the '' Batayier," pleaded 
In effect, that the " Batavier/* in the prosecntion of her voy- -W"*^. 
age from Botterdam to London, with a general cargo and pas- 
sengers, arrived at Gravcsend shortly after noon on the 5th of 
October, when and where the charge and command of her was 
given up by the master to a pilot, duly licensed by the cor- 
poration of the Trinity House, to take charge of vessels of all 
burthens from Gravesend to London* JTuit the said pilot con- 
tinued in such the charge and command of her from such time, 
until her arrival, at her moorings^ off St Elatharine's Docks, at 
about half-jMist three p. m., and, that all his orders and directions 
for the navigation and management of the vessel whilst so under 
his charge were promptly and implicitly obeyed and carried into 
efifect by her master and crew. 7%it the said pilot, on the 
arrival of the " Batavier ** off Greenwich, slackened her speed 
to five knota an hour, and thence gradually to three knots an 
hour, in order that she should not arrive at her moorings before 
the turn of the tide, and so to avoid the necessity of swinging her 
with the tide. That the ^ Batavier " passed the Stone Stairs, 
Wapping, at a speed of three knots an hour only, or thereabouts ; 
that the pilot, mast-er, and crew were stationed, &c ; that tiie 
'* Batavier," in passing the Stone Stairs, so little disturbed the 
smoothness of the water that a common wherry put off from the 
said stairs, and pulled alongside and spoke her as she passed ; 
tiuit nether the barge *' Ann,** nor any other baige, was then 
being navigated with her head to the tide (or being floated with 
the tide) up the river stem foremost or otherwise within (at 
least) five times the distance of fifty yards from or at all within 
sight of the said steam-ship. That several steam-ships passed the 
Stone Stairs, going up and down the river, between the time 
when the ** Batavier ** passed thoee stairs, and that at which the 
barge *' Ann " was sunk opposite thereto. 77uU the sinking of 
the barge and the damage consequent thereon were occarioned 
either by the mismanagement of those in charge of the baige, or 
by the swell produced by some one or more steam-vessel or 
steam-vessels passing the barge at the time other than and 
divers from the said steam-ship ** Batavier.** That at the time 
of the sinking of the ^' Ann," the '' Batavier " was in charge 
of, and was bein£[ navigated by, a duly licensed pilot, all whose 
orders and directions in respe# whereto were duly and promptly 
obeyed and carried into effect ; that it is to the want of care or 
skill of the said duly licensed pilot, that the sinking of the said 
barge '^ Ann," and the consequent damage, must be imputed, if. 
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notwithstanding the premises, it is held that thej are imputable 
at all to the said steam-ship '^ Batavier,** or to any one on board 
her, &C. 

The QueeiCs Advocate and Dr. J^ntn^ appeared for the owner 
of the ^ Ann "; Dr. Addams and Dr. Turiss for the *' Batayier." 


Summing'tq», 


Diicrepaney 
in evidence is 
not necessarily 
a ground for 
the imputation 
of peijurj, 
vhich is 
always to be 
aYoided if 
possible. 


AifirmadTe 
evidence is 
entitled to 
greater weight 
than negative. 


Dr. Lushingtok, addressing the Trinity Masters (a) : — 
Gentlemen, before I proceed to address you on the particular 
facts of this case, I am desirous to dispose of much of the dis- 
cussion which has taken place at the Bar with respect to certain 
particular circumstance. 

In the course of the argument much has been said respecting 
the discrepancy between the evidence of the witnesses as to the 
time the steamer, the vessel proceeded against, arrived at the 
docks, and as to the rate of her steaming. The discrepancy as 
to the latter has certainly been great, indeed, for it varies from 
ten or eleven knots an hour to one knot and a half. With 
regard to the former, we have it positively averred by the 
mate of the steamer, that the hour of arrival at the docks was 
four o'clock ; whereas it is sworn by the pilot who conducted 
her, that she was in at three o'clock. Again, we have other 
evidence, stating that the steamers that passed by shortly before 
this vessel came up, were two Margate vessels ; and we have 
another witness who swears that they were not Margate vessels, 
but two foreign seagoing vessels. 

Now, gentlemen, all persons who are accustomed to sift the 
evidence of facts and circumstances, know that great variations 
constantly take place ; but that is no reason why we should 
impute perjury to the witnesses. The great object in view is, 
if possible, to come to«such a decision as shall be consistent with 
the evidence^ without attributing perjury to the one side or the 
other. We are not hastily to impute perjury, or to discard tlie 
testimony of witnesses, on account of the great variations in 
their testimony. 

Again, it often happens that both affirmative and negative 
evidence is produced ; some witnesses saying they clearly saw 
a certain thing, others saying they did not see it. I will here 
observe, that when comparing one set of witnesses with the 
other, the affirmative witnesses, in my opinion, are those to 
whom greater credit is due, than the negative witnesses, because 
it is quite possible the latter may not have seen it. A man not on 
the look-out may not see what i%>ther man who is looking out 
may see ; and though he swears he does not see it, it does not 

(a) Captain Weller and Captain Redman. 
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follow that his evidence is not correct, or that it is in opposition » 


to one who saw the transaction with his own eyes. 

Having mentioned these circumstances, we now come to the 
facts of the case, and we will proceed step by step, first taking Sumnung^tq^. 
ihe uncontested facts, and then adverting to the contested 
ones. 

The uncontested facts are, — that the accident occurred on The uncon- 
the 5th of October, during daylight ; that the barge had just ^^ ^^^^^^ 
taken on board a cargo of coals from Coal Stairs, improperly 
pleaded Stone Stairs (but as nothing turns upon that, we will 
dismiss it from our consideration in this case), and that just as * 
the tide was within a quarter of an hour from ceasing to flow, 
she quitted the ship, and proceeded up the river towards the 
place of her destination. Now, we must recollect that the river 
at the particular place where the occurrence in question hap- 
pened, is exceedingly narrow. You will, therefore, have to 
consider whether or not any blame was attachable to the barge 
at all for casting off from the ship as she did. You have evi- 
dence to show that the barge would carry fiftynsix or sixty-three 
tons, and she had only forty-nine on board. You will say^ 
therefore, whether you are of opinion that it was improper for 
her to have quitted it, and in such a state of the tide. THth 
regard to the fact of her having fastened to another vessel, yoa 
have heard the evidence stated by the counsel on behalf of the 
^' Batavier,** and you will have the kindness not to overlook it in 
the opinion which you give me. The next fact in the case, 
which is perfectly indisputable, is, that ^e barge sasik. The 
question is, to what cause are we to attribute that sinidng? I 
apprehend there can be no doubt, whatever that we most attri- 
bute it to the swell that took place in the river at the time ; 
whether such swell was caused by the two steamers that pre- • 
vlously passed, or was occasioned by the " Batavier " coming 
up, or by the conjoint swell arising from the two steamers and 
the *' Batavier,** are matters which must be determined by your- 
selves in conjunction with me, on the present occasion. Another 
question which I shall have to put to you will be, whether you 
are of opinion that such swell was caused by the *' Batavier,** 
augmenting the swell previously occasioned by the two steamers. 
In considering that question, there are certain facts in the case 
which must be brought to your attention. 

It is not the rate of sailing alone that causes the swell made The •* Bata- 
by a steamer; it is also caused by the peculiar form of the vessel, ^^^^\ ^' ^ . 
and the manner in which she steers upon the occasion. In limrbulid, 
respect to the " Batavier,'* we have it in evidence, that she is a JJ^^i^^* 
vessel of a peculiar kind ; she is an old Dutch vessel. The greater sweU 
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words of one witness are these : ** She is a remarlcable boat, 
built like no other; she is a stnught-sheered boat; she is a 
Dutch vesseL" It may be, — I give no opinion upon it, — that a 
greater swell would be occasioned by a boat of this formation 
than would be made by another vessel of a different construc- 
tion. If that be so, we shall then have to inquire whether the 
'* Batavier " was to blame ; whether she might or ought to have 
seen the swell, and have stopped and missed the barge, whatever 
was her rate of steaming. 

With regard to her rate of steaming, I agree with the obser^ 
vation of counsel, that we have not to determine, on the present 
occasion, what was the precise rate of steaming ; because, as- 
suming it to be, that the city regulations do not allow vessels 
to go at more than six miles an hour, that is simply a prohibi- 
tion that a vessel, under any circumstances, shaU not exceed 
that rate ; but we shall have to determine whether, under the 
circumstances, she was going at a rate which, considering the 
place she was in, was compatible with safety to other vessels 
which she was likely to meet. The question is, whether she 
ought to have gone at any rate alL 

A steamer going at a slow rate, even at one knot and a half 
an hour, if she sees anything in her way which, if she prose- 
cutes her voyage without stopping, she will be likely to destroy 
or to put life in danger, is bound, not merely to diminish her rate 
of steaming, but to stop altogether. 

This being so, another question arises that is of very connder- 
able importance, and perhaps the very greatest, in my view of 
the case, though it has not been argued ; that is, whether there 
was a good look-out on board this vessel ; because if there was 
a good look-out, on board the steamer, the next question is, 
whether the look-out ought not to have seen the bai^, — ought 
not to have seen the swells and to have given notice to the pilot 
that there was such a swell, and such a barge, and that to 
proceed on the voyage without taking measures to avoid coming 
into contact with the barge, or to avoid increasing the swell, 
would be dangerous. 

Now, how does the question stand with respect to the look- 
out ? It stands in a very peculiar position on the present occa- 
sion. There are three witnesses examined from on board the 
'^ Batavier " who might have given evidence on the subject ; 
William Smith, the master, John Webb, the waterman, and 
Maartin Van t'Hoff, the mate. These were all persons whose 
duty it was to keep or assist in keeping a good look-out ; but not 
one of them, according to their own statement, saw the baige 
at alL Now, if the barge was visible, why did they not see it? 


THS ECCLESIASTICAL AND ADMIRALTT BEPORTS. 383 

I Bhall not adyert to the evidence of the eea-pilot, it was not his , ^^^' , 
doty to have kept a look-oat, therefore there can be no omission Trx 
ascribable to him whatsoever, because he had no doty to per- ^Batatxsb." 
form in the vesseL I shall also forbear from referring you to Summmff-t^ 
the evidence of the engineer, because he could not see ; so also It U not the 
with respect to the evidence of Visser and Pieter Van t*Hoff ; to^Uot to 
it was their duty to attend the wheel ; it was not th^ duty to ^^^ a look- 
keep a look-out ; but it was sworn, in the evidence of the mate, 
that there was a look-out, and that such look-out was kept by 
the boatswun and two persons in the ship. Neither of these Thow vhote 
persons nor the boatswain have been examined on the present ^^ J[ iS^T 
occasion. It i^pears to me to be an important consideration <mi have not 
for you to determine whether there was a proper look-out; and amined.' 
if a proper look-out had been kept, whether the swell, if any, 
must not have been perceived ; and as all the iacts show that 
the barge was there, whether notice should not have been given 
to the pilot, so that the pilot might adopt proper measures to 
avoid accident. 

With r^ard to the pilot, it is allied on behalf of the owners The Yenel 
of the " Batavier," that the vessel being in his chaise, it was his 5J[^ol!iSoIe 
duty to take care that she went at a proper rate; it was his doty it wm 
duty to navigate the vesseL It is said that his orders were £^°^^^^^ 
strictly obeyed, consequently, that under the provisions of the 
Act of Parliament, the owners are relieved from all responsi- 
bility. Now, I entertun no doubt that if the pilot was alone to I/he were 
blame, the owners are not liable, because the words of the Act u^^e^ie 
of Parliament are, that they shall not be liable where there is ownen would 
a duly licensed pilot in charge of the vessel within his proper 
ground. I am also inclined to think, subject to your better 
judgment, that this is not a case where the master ought to 
interfere with the orders of the pilot. There are many cases in In some eases 
which I should hold that, notwithstanding the pilot has charge, ^ b'Sif ^* 
it is the duty of the master to prevent accident, and not to ^"s »ot, 
abandon the vessel entirely to the pilot : but that there are terfere with 
certain duties he has to discharge (notwithstanding there is a ^^ P^^ 
pilot on board) for the benefit of the owners. 

But with regard to the rate at which the vessel was going, it Bat the erew 
i^pears to me that the pilot would be the only person to blame ; Umme for not 
if, however, there was a want of good look-out, and the acci- kaTinggiTeii 
dent occurred in consequence of notice not being given to the the pilot. 
pilot, it is a defect of the crew of the vesseL 

Now, these are the questions I intend to put to you. The 
learned counsel on behalf of the ** Batavier" has requested me 
to put another question, which I will do. I am very desirous, 
that on all these occasions the parties may be satisfied that jus- 
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, ^^^ . tice has been done^ and put every question counsel may suggest 

Thb The question is in these words, *^ The barge was with her 

** Batavob." Jj^jjJ ^q ^^ ^g^ 9tcm foremost, the water smooth ;" — this is on 

^iamitii^^ the supposition that the evidence of the first, witness is correct, — 

** had the ' Batavier' passed at too great a speed under these 

circumstances, would the water have rolled over her head and 

not her stem ? would the next swell have put the barge's head 

right under water ? and would the baige have gone down head 

foremost ? " 

After consultation with the Trinity Masters, 

JmlgHunL ^R* LuSHlNGTON Said : We all concur in the opinion which 
I am now about to state. As to the first question, we think 
that the barge was sunk without any fault or defect attributable 
to her. We have taken into consideration what was urged by 
counsel as to the evidence of one of the witnesses. As to the 
second question, whether, the swell which sank the barge was 
attributable to the swell of the " Batavier," or the two steamers, 
we think it was caused by the ** Batavier.*^ Thirdly, the '* Ba- 
tavier ^ was to blame, for sbe might and ought to have seen the 
swell and the barge, and ought to have stopped in time to avoid 
the accident. This was her duty, however slow her actual rate 
of sailing might have been. Fourthly, we think that the pilot 
is to blame for not checking the speed or stopping the steamer; 
and he is solely to blame in that respect Fifthly, we think 
there was not a good look-out on board this vessel; for it 
appears from the evidence that neither the swell nor the barge 
was seen from the ** Batavier," We are of opinion that if 
there had been a good look-out, the barge and the swell must 
have been seen. Then, with respect to the question proposed 
by Dr. Addams, which I put to the Trinity Masters in the 
words given to me, their answer is, — a subject on which I 
myself can give no opinion, — that the sinking of the baige 
would most probably take place in the manner it is stated to 
have done in the evidence. The consequence is, I pronounce 
against the '* Batavier." (a) 

Proctors: for the *' Ann," NtchoU; for the « Batavier," F. 
Clarkton. 

(a) This decision was affirmed bj the Privy CouncH. 
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WESTERTON against DAVIDSON. 

rn i»uRT OF 

1 HIS was an application by Mr. Charles Westerton to be Miodlbskx. 

admitted one of the churohwardens of the district chapelry of ^^y s^- 

St. Paul's, Brompton ; and was opposed by Mr. Thomas Dar ^^^^„. 

vidson. After a thow 

An act on petition was given in by Mr. Davidson, alleging ^u^l^^^* 
tluU a meeting of the resident householders of tho district was manded, wbicli 
held on the 18th of April last, for the purpose of electing church- gL^m^t 
wardens, over which the Hon. and Rev. R. Liddell presided ; ^^ <»>»; 
that Mr. Home having been nominated and appointed as one diudy. The 
of the churchwardens by the said Mr, Liddell, Mr. Westerton ^*"II^2i*"tli 
an4. Mr. Davidson were then proposed respectively by certain ««« of the 
resident householders; /Aafashowof hands was taken to de- ??^|^u 
termine which of the said gentlemen should be the second church- thould cIom 
warden, but that, by reason of the crowded state of the room, oUoelTirhieh 
the chairman was unable to decide in whose favour there was a wu accord- 
majority; that, in consequence thereof, a poll was demanded, j^^^erebr 
and it was mutuaUy agreed between the parties that it should some qaalifled 
be taken immediately, but Uiat no hour was fixed for the closing presented ftom 
thereof. That the chairman entered the votes, and inadver- recording 
tently recorded the votes of some persons who were not qualified Election void. 
to vote by reason of their not at such time being resident house- pigadmg, 
holders ; that the poll was closed at seven o'clock p.m. of the 
said day, at which time there were several duly qualified voters 
in the room, who were desirous of voting, and demanded to have 
their votes received, but that the chairman refused the same, 
and thereupon dissolved the meeting. The act then prayed 
that the election might be declared null and void, and a new 
election appointed. 

The answer in behalf of Mr. Westerton alleged, that the 
objections contmned in the act on petition were vexatious and 
irrelevant, and all of them utterly without foundation in law ; 
that the chairman did not himself declare the result of the show 
of hands, but that the vestry, without protest from him, decided 
that it was largely in favour of Mr. Westerton; that no poll 
could be demanded until the show of hands was declared ; and 
thai consequently, the poll which followed was illegal It then 
prayed that Mr. Westerton might be admitted at once to the 
oflice of churchwarden. 

The case was heard in the dining-rooin of the Hall in Doctors' 
Commons. At the hearing Mr. Westerton did not appear either 
personally or by counsel. 

Dr. Deane appeared for Mr. Davidson, and said, it appeared Argumo^i. 

E. & A. — VOL. U CO 
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that three persons had voted who were not qualified. That was 
an irregularity. But the groimd on which he relied for setting 
aside the election was^ that the poll had been closed at seven 
o'clock^ when there were several resident householders who de- 
manded, but were not allowed, to exercise their right of voting. 
Mr. Westerton rested his case upon the allied fact that he 
had been duly elected bj a show of hands. 

The chairman had no right to close the poll when there was 
any one ready to vote. This was the doctrine laid down in Rex 
V. The Rector i Churchwardens , and Parishioners of St. Mary ^ 
Lambeth, (a) In the case of Baker v. Wood(V)y Sir Herbert 
Jenner Fust decided that a chairman was not bound to declare 
on which side a show of hands was. Lord Stoweli came to the 
same conclusion in Anthony v. Seager, (c) He therefore prayed 
the Court to declare the election void,, and to condemn Mr. 
Westerton in the costs of the proceedings. 

Dr. R. PniLLiMOfiE, Official of the Archdeacon. 

This 18 a proceeding relating to the election of the church- 
wardens of the district chapelry of St Paul, Wilton Place. 

It appears that at the visitation pf the 'Official of the Arch- 
deaconry of Middlesex, Mr. J. T. Home and Mr. Charles 
Westerton appeared and presented themselves as churchwardens 
duly elected for the present year^ and prayed to be admitted 
accordingly ; but as a caveat on behalf of a parishioner had 
been entered against their admission^ the Court assigned the 
party entering the caveat to set forth his reasons for objecting 
to their admission in an act on petition. That has been replied 
to by Mr. Westerton^ who has appeared before the Court in per- 
son, but who does not appear or offer any opposition to-day. 

Three questions arise upon the state of facts disclosed by the 
statement of the two parties. The first is a question as to the 
jurisdiction of the Court and its competency to entertain the ob- 
jections which have been offered to the admissibility of the 
churchwardens. The second is a question as to the facts which 
are proved by the evidence and the pleadings. The third is a 
question of the law applicable to such facts. 

First, with respect to the jurisdiction of this Court, I have 
to observe that both parties have appeared and joined issue 
before the Court, and that no mandamus has been applied for ; 
perhaps I might further add that a carefiil review of all the 
cases on this subject and of the principle of law involved in them, 
leads me to doubt whether, if it had been applied for, it would 


(a) 8 Ad. & E. 356. 


(&) 1 Curt. 507. (c) 1 Hag. Cons. 10. 
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have been granted ; for as I had occasion to observe in a former 
case (a) of a like nature in the Court of the Archdeaconry of 
London, whatever language some of the earlier oases at Com- 
mpn Law maj speak, there is the high authority of Lord 
Stowelly in Anthony v. Staffer (A), in favour of the jurisdiction 
of the Court. Lord Stawell says, " Though it is the duty of 
the ordinary not to take slight objections, he is bound, I con- 
ceive, to take care that an election, in his opinion void in itself, 
should have no legal effect ; and tins is a duty which he owes 
to the parish and to the general law of the country." The 
authority of this case has been fully recognized by eminent 
Judges at Coounon Law, in the case of Campbell v. Maund{c) ; 
and in that of Rex v. Williams (d), in 1828, it was laid down 
by the Court of Queen's Bench that the commissary might in- 
quire whether the party has been duly elected, otherwise he 
might be bound to admit any person who presents himself for 
admission, even if he knows the fact to be that such person was 
never elected. 

I find, moreover, that the records of this Court prove that 
both Sir John NichoU^ and others of my predecessors in this 
officialty, have heard and decided cases of this description. 

The second question is with respect to the fitcts of the case. 
It appears that a meeting of the resident householders of the 
district was duly convened by a notice duly published on the 8th 
of April in this year ; that on the I8th of the same month a 
meeting was held in pursuance of such notice ; that the incum- 
bent appointed Mr. Home as his churchwarden for the en* 
suing year ; that afterwards two resident householders proposed 
Mr. Westerton for re*election, he having been the churchwarden 
chosen by the parishioners for the past year ; that two others 
proposed Mr. Davidson for re-election, he having been the 
churchwarden appointed by the incumbent for the past year ; 
that a show of hands was taken, and (as alleged by Mr« David'- 
8on) the incumbent, who was in the chair, was unable, owing to 
the crowd in the room, to determine in whose favour the ma« 
jority of hands was held up ; but, as alleged by Mr. Westerton, 
that majority was largely in his favour. This is, however, a 
matter of no consequence, for a poll was demanded, and of 
course granted, because it could not have been legally refused, 
and the polling was inunediately proceeded with. 

It is further alleged by Mr. Davidson, and it is not denied by 
Mr. Westerton, that an agreement was made between the in- 


1S54. 

WSSTBBTON 

agaimt 
Datidsoii. 

JmdywteML 


(a) Story y. CoO, 6 Notes of Cas. 

33 
(h) 1 Hag. Cona. Rep. 10. 

c c 2 


(c) 5 Ad. & £. S65. 
Id) S B. & C. 681. 


388 


THE EOCLESIASnCAL AND ADMIRALTr REPORTS. 


1854. 
f . » 

WXSTBBTON 
DATZDSOir. 

Judgment, 


cumbent and Mr. Westertonj doring the course of the poll, that 
the same should be closed at seven o'clock on that eyeniog. 
NoWj I am clearlj of opinion that no agreement between the 
incumbent and Mn Westerton^ even if confirmed by the ma- 
jority of the electors present, could have legally so narrowed 
the period of Yoting as to exclude any qualified elector from a 
fair and reasonable opportunity of recording his vote. That 
seems to me to be the law denrly htid down by the Temporal 
and Ecclesiastical Courts ; for instance, in the cases of Rex v. 
The Commissary of the Bishop of Winchester {a)^ and Baker and 
Downing against frood(b), — a case referred to by Dr. Deans. 

This doctrine of the law is very important with reference to 
the next averment in the statements which I have to notice. 
It is distinctly stated by Mr. Davidson, and not denied by Mr. 
Westerton, that '^ there were several resident householders pre- 
sent who had not voted at the said election, but who, being pro- 
perly qualified, and desirous of voting, demanded permission to 
record their votes, which was refused by the incumbent.'* This 
is proved by the oath of Mr. Davidson, and is not denied by Mr. 
Westerton, in the reply which he has given in, and to which he 
has affixed his signature. In that reply he traverses no material 
fact alleged on the other side; but he says that *' the objections 
are irrelevant, and void in law^ It is quite competent to 
him to do so; the question is, whether his view of the law is 
correct. 

To this state of things, the language of the Court of Queen's 
Bench, in the case of Rex v. Churchwardens and Parishioners of 
St. Mary, Lambeth (c), seems directly applicable, and confirms 
the doctrine of the other cases which I have just mentioned. 
*' There is no doubt," said Lord Denman, '* of the law, that 
the ratepayers in vestry are to elect, and that if a poll be 
demanded, it should be kept open for all qualified persons. If 
any single person had been excluded in the present case, it 
might have been occasion for demanding that the election should 
be set aside ; but I do not find by the affidavits that any person 
who would have voted was shut out; and if so, nothing has 
been done to render the case different from what it would have 
been if the election had been decided at once. If it had ap- 
peared that any one person had been excluded it might reason- 
ably be inferred that the resolution had afiected the result of 
the election." 

Now, in the present case, it is an admitted fact that the ma- 
jority of Mr. Westerton was only three^ — a fact which certainly 


{a) 7 East. 573. 


(&) 1 Curt. 508. 


(c) 8Ad.&E.a56. 
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does not make the obsenratioiui of Lord Dentnan the lees 
applicable. 

I think it unnecessary to notice any of the other ayerments. 
It is clear to me that it was not competent to the incumbent, 
with or without the consent of Mr. WestertoUj to deprive the 
electors of their right to vote at the poll ; and I must direct the 
parish to proceed to another election as soon as may be after 
regular notice, which was the course pursued by Lord Stawell in 
the case of Anthony v. Seager. 

I have been pressed by the learned counsel for Mr. David- 
son to condemn Mr. Westerton in the costs of this proceed- 
ing. A similar application was made to Lord StowelU in the 
case I have just mentioned : he refused it, and I shall cer- 
tainly not accompany my sentence by any such order, because I 
think it clear that this misfortune^ for such I must consider 
this kind of parochial dispute, is in a great measure owing 
to the incumbent's misapprehension of his duty as a chairman. 
He had no authority to enter into any agreement with Mr. 
Westerton, whereby the electors were to be deprived of their 
right to record their votes. He ought not to have excluded 
them, and his conduct in doing so has led to this suit 

Proctors for Mr« Davidson : Shepherd^ Bedford, jr MiddUUnu 
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1 HIS was a cause of nullity of marriage by reason of im- 
potence, promoted by the wife against the husband* 

They were married upon the 29th of June 1852, and finally 
separated upon the 29th of September following. 

The libel given in on behalf of the wife, after the usual plea 
of impotence and virginity, pleaded, in the 11th article, that 
shortly after the pretended marriage, the husband became 
greatly changed in his general demeanour, and particularly in 
his conduct towards his wife ; that he was low spirited and de- 
jected ; thai when she endeavoured, as she constantly did, to 
cheer him up by kindness and attention, he morosely repulsed 
her, declared that she was loathsome to him, that he would spit 
upon her, and that he wished she was dead ; that during die 
months of August and September 1852, he constantly and 
habitually treated her, without any cause or provocation on her 
part, with great cruelty, &c. ; and then, in the 12 th, 13th, and 
14th articles, pleaded various instances of cruelty. 

The admission of the libel was opposed. 
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The QueenU Advocate and jyr.MuUBeian opposed its admissioiL. 
Dr. Addanu and Dr. Spinks^ eaninu 

Dr. Lushinoton. I shall admit this Iibel« but direct the 
whole of the articles respecting the cruelty to be strack out. I 
would here observe, that such a plea is not only unusual, but if 
the object of the plea be to account for the short period of the 
cohabitation, it is unnecessary as far as appears at present; for 
I find that the 9th article pleads an incoiable defect on the 
part of the husband, which will be apparent on inspection, in 
which case tiiere is no necessity for any cohabitation. Should 
it appear in evidence, which I cannot anticipate, that the defSect 
is only latent, and not visible, it will be time enough then for 
the Court to consider whether it should not, in aid of justice, 
allow a further plea to be given in. The libel must be 
reformed. 

The libel was reformed; the wife and other witnesses 
examined upon it, and the husband's answers taken. Dr. 
Blundell and Dr. Waller were appointed inspectors. Their 
certificate as to the wife was to the effect that though there 
were no certain signs of virginity which could be relied on, yet 
that there was no evidence of perfect connection having ever 
taken place. As to the husband, their certificate was as 
follows : — *' We find no anatomical malformation, but finom 
oral information obtained, during a somewhat lengthened inter- 
view, we are decidedly of opinion that there is some physio- 
logical defect which has prevented him from completing the act 
of copulation. As we cannot discover any special cause to 
which a remedy can be applied, we fear this defect will be per^ 
manent.** 

When the ease came on for hearing, the counsel for the 
husband said they should ofier no opposition ; upon which, 

Db. Lushington pronounced for the nullity, and observed, 
that he could not think of sending the lady back to renew co- 
habitation, tiiough he could have wished that it had been more 
distinctly stated that her health had sufiered, and was liable to 
suffer, by such cohabitation. 

Proctors: for the wife, Willi ; for the husband, Middlettm. 
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DREWE AND OTHERS against LONG, and ako against ^^ut^Tr^ 

ROLF AND CAYFORD. Cantehbubt 

X HIS was a cause or business of citing John Cayford and June 6. 
Mary Rolf, widow, the administratrix (with the will annexed) E. L. died 
of George Rolf deceased, to show cause why the bond remain- leaving c. L., 
ing in the registry of the Court, and entered into by the said ^^^ husband, 
George Rolf and John Cayford as sureties, together with John lie became 
Long, the administrator, for his faithful administration of the (^^^3^^^^ 
goods of Eliza Long (wife of Charles Long) the deceased in C. being ap- 
this cause, should not be attended with and produced on the ^'^^^),' 
said bond being sued for at Common Law, promoted by Messrs. ^^^ ^^^^ ^^ 
Drewe, Summers, and Acraman, the assignees of the said Charles ing admiois' 

Lonsr. t«»red to his 

Mrs. Eliza Long died on the 14th of October 1831, leaving property 
her husband, Mr. Charles Long surviving. He was adjudicated Jl^^d^'oh* 
bankrupt, at Bristol, in July 1839, when Messrs. Drewe, wife. J. L. 
Summers, and Acraman were chosen aqd appointed his assig- ^i^rcd"to his 
nees. He died on the 6th of January 1844, without having brother, c. L., 
administered his wife's estate. In May 1850, by the death of r l., and 
Mrs. Eliza Long's mother, a sum of nearly 400/., to which Mrs. living con- 
Long was entitled under the will of her father, accrued to property to 
her estate. ^i^^ 

The assignees of Mr. Charles Long were desirous to take out paying it oyer 
letters of administration to his wife's estate, but were advised !®j!Ilil?*5?I** 

^ ' AsSigneefl, nim- 

that, by the practice of the Court, his brother, Mr. John Long, telf became 
was preferably entitled. On the 25th of January 1851, Mr. o^l^p^iilsation 
John Long took out letters of administration to the estate of oftheas- 
Mr. Charles Long, as his brother and next of kin ; and on the sim^to^he 
13th of February 1861, letters of administration to the estate ^"^ ^^"j® 
of Mrs. Eliza Long, as the brother and administrator of Mr. canse contra, 
Charles Long, whilst living, the lawful husband of the deceased ; .^j^ ^^ ^^ 
but the assignees of Mr. Charles Long being apprehensive that bond to be 
Mr. John Long would convert the property to his own use, ^*'*^*'*^ ^^^ 
obtained the direction of the Court that he should exhibit an Statement, 
inventory, and give justifying security on the leading grant to 
tKe estate. 

Repeated applications were made to Mr. John Long, by the 
solicitor of the assignees, to make payment to them of the net 
assets of the deceased's estate, which he refused to do. Ac- 
cordingly, the permission of the Bankruptcy Court at Bristol 
having been .first obtiuned, a bill in Chancery was filed in 
December 1852, on behalf of the assignees against Mr. Long, 

which resulted in a decree against him, to pay into Court the 

c c 4 
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. '^^' . sam of 277L 16«. 8dL, the amoaot adjadged by that Court to be 
Dbbws the net asseta of the estate of Mrs. Eliza Long, deceaaedj with 

LomfRou; *^^**' M*"- I'Ong ^M duly served with a copy of that decree, 
AMD CxTroBo and thereupon a notice, signed by his solicitor, was served on 
SiaUmau the solicitor of the assignees, to the effect that on the 3rd of 
June 1853, Mr. Long had executed an indenture of assignment 
of all his property for the benefit of his creditors. His assets 
were about 55 JL, and his debts and liabilities, ezdnsive of the 
assignees' costs, amounted to above AQOL 

In consequence of the great insufficiency of assets, no further 
proceedings were taken in the Chancery suit, but proceedings 
were commenced in this Court against Mr. Long, calling upon 
him to exhibit an inventory and account, preparatory to an 
application to the Court to permit the administration bond to 
be attended with in an action at Law against the sureties. 

The sureties were subsequently cited to show cause, &c 

They gave in an act on petition, stating the circumstances 
of the grant of the letters of administration, and alleging that 
John Long had appeared to the citation, and by virtue of 
his corporal oath brought in an inventory of the goods, chattels, 
and credits of the said Eliza Long which had come to his pos- 
session by virtue of the letters of administration, and an account 
of his administration thereof, which said inventory and account 
are now remaining in the registry of this Court ; and further, 
that the said Aurelius John Drewe, George Summers, and 
Alfred John Acraman are respectively the trading and official 
assignees of, and represent the creditors of, the estate and effects 
of the said Charles Long,** &c. 

The answer on behalf of the assignees, after statmg the facts 
of the case with respect to the administration, the Chancery 
suit, and Mr. John Long's insolvency, and assignment for the 
benefit of his creditors, alleged, '' that he, by his inventory and 
account, has admitted a balance of assets amounting to the sum 
of 28721 7i. 6dn unaccounted for, and that he has devastated 
and unduly and illegally converted and applied the aforesud 
balance of the estate and efiects of the said Eliza Long, de- 
ceased, to his own use ; and further, that the said A. J. Drewe, 
G. Summers, and A. J. Acraman are, as such asmgnees as 
aforesaid of the said Charles Long, the sole persons entitled to 
his estate and efiects, and as such are entitled to the net assets 
of the estate and efiects of the said Eliza Long, whilst living; 
the wife of the said Charles Long/' &o. 

On these pleadings the case came on for hearing, but by 
direction of the Court it was deferred, in order that tlie parties 
might write further to the act« 
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Accordingly, a reply on behalf of the sureties was given in, , ^^^' . 
ftU^ii^g ^t the decree made upon the said John Long to give Drbws 
justifying security, is contrary to the rule and practice of this lo^^r^j,,^ 
Court, and thai though such decree was formally made before, and Catpokd. 
yet that the same was never brought to the notice of the Siattmmt 
Judge himself; and further, that the said A. J. D., 6. S.j and 
A. J. A., representing the creditors of the deceased, cannot in 
Law assign for a breach of the bond the nonpayment of debts 
due to the said creditors, &c. 

The rejoinder to this ''denied the decree respecting the 
justifying security to be contrary to the practice of the Court, 
and alleged the same to be valid and sufficient in Law ; and 
further alleged, that this Court has no power to decide what 
breaches may be assigned in an action at Common Law on the 
said bond, and that such a matter is wholly irrelevant to the 
application now made to the Court,** &c. 

Dr. Deanty for the sureties. There are two questions in the 
case: one arising only incidentally as to the practice of the 
Court ;. the other, whether the Court has any discretion or not 
in giving out or withholding the bond. As to the first, it 
has been repeatedly decided that creditors have no right to 
justifying security. In Hughes v. Coohe{a\ Sir George Lee 
said, that creditors were only entitled to a constat of the estate, 
but had no interest in the administration bond, and, therefore, 
had no right to litigate the quantum of security, or to require 
the sureties to justify. So also in Haehman v. Black, {b) 

The second point is one of Law, raised in the reply and re- 
joinder. The sureties alleged that the assignees representing 
the creditors of the deceased cannot in Law assign for a breach 
of the bond the nonpayment of debts due to the said creditors ; 
to which the assignees rejoined, denying the power of this Court 
to decide what breaches may be assigned in an action at Com- 
mon Law on the bond, and alleging such matter to be wholly 
irrelevant to the application before the Court. 

It is impossible to conceive upon what the learned counsel on 
the other side can rely. On an application for the delivery of 
the bond to be sued for at Common Law, this Court always 
looks to the question as to whether there has been a breach 
of the bond, and if there has not been, refuses to allow the 
bond to be attended with: Younge v. SkeUon.{c) So in a 
later case, more to the point, inasmuch as the application was 
made to the Court by a creditor who desired to put the bond in 
suit, and allied that there had been a breach of the bond by 


(a) 1 Lee, 3S7. 


Qi) t Lee, 251. 


(c) 9 Hag. 780. 
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, ^' . the nondelivery of an inventory: Crawley and Sharman v. 
Dkbwb Chipp and Tubb, (a) 

I4ON0? Rolf ^^ ^^^ preisent case there has been no breach of the bond > 
AND CATroRi>. the inventory and account have been given in, and the cases 
Ar0¥menL already cited from Lee*s ReparU showed that creditors are en- 
titled to no more than a constat of the estate. To use the words 
of Lord HoUy in The Archbishop of Canterbury v. WWu^ 
''The creditors of the deceased cannot in Law assign, for a 
breach of the bond, the nonpayment of debts due to the said 
creditors. (6) It will, perhaps, be argued, on the strength of 
The Archbishop of Canterbury v. Robertson (c), that in this case 
there had been a devastavit^ and that on that account the creditors 
are entitled to sue upon the bond ; but that case only goes the 
length of saying that under such circumstances the next of kin 
are entitled to recover on the bond. The doctrine that creditors 
cannot sue upon the bond for their debts, was . there recognized 
and affirmed : for Lord Lyndhurst cited the words of Lord JEfeft, 
'' a creditor shall not take an assignment of the bond, and sue 
upon it, and assign for breach the nonpayment of a debt to him, 
or a devastavit committed by the administrator, for that would 
be needless and infinitej ^ and said, '' What I understand to have 
been the meaning of Lord Chief Justice HoU upon this is, that 
a creditor shall not sue for his debt upon the bond, even (fhe 
suggests a devastavit'^ {d) There is. no doubt that is the correct 
report, though in TynohitCs report of the same case the word 
'* unless^ is substituted for '' even if.^^ (e) The law upon the point 
is so dear that the Court will not only refuse the application, 
but condemn the assignees in the costs. 

Dr. Spinks (the Queen^s Advocate being absent), for the 
assignees. 

It seems quite immaterial, with regard to the application 
before the Court, whether it is, or is not, its practice to direct 
justifying security on the application of creditors: because, in the 
first place, the fact of the sureties to the bond having justified 
or not, cannot afiect the rights of a party to sue upon it; their 
ability aftd their liability to pay are distinct questions ; secondly, 
the question cannot arise in the present case, inasmuch as the 
sureties now cited did not justify when they joined in the bond 
now applied for, viz., the bond for the due administration of 
Eliza Long's estate. The sureties to the bond in- the case of 
Charles Long's estate — the leading graut — justified. Their 

(a) 1 Curt 456. (iQ 1 Gromp. k Mee. 711. 

{h) 1 Salk. 316. \e) Tynrk. 416. 

(c) 1 Cromp. & Mee. 690.; 3 
Tyrwh. 39a 
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being the same persons is an accident However, the position . . 

of the learned counsel respecting the practice is not correct. Duwb 
The eases cited occurred nearly a century ago, since which the lonoTrolf, 
practice has been altered. In the case of Catherine Noel (a), amd Catford. 
the Court, on the application of creditors, directed her husband, ArgMmenL 
resident abroad, to ^ve justifying security. [Per Curiam. In 
iJiat case the husband resided abroad, which would make a 
material difference.] With submission to the Court, the rendence 
abroad could make no difference if the position were correct that 
creditors had no interest in the administration bond. What 
would it matter to them whether the sureties justified or not? 
Sir John Nichott, by granting the application, seemed to show 
the position to be questionable. 

It has been argued, and cases have been cited to prove, that 
creditors cannot assign the nonpayment of their debts as a 
breach of the administration bond; but neither is that the 
question for the consideration of the Court in the present case ; 
because, in the first place, the rights of creditors, with regard to 
the administration bond, cannot be made the measure or limit of 
the rights of assignees, who are to be regarded in a very different 
light ; and because, in the second place, even supposing there 
was such an analogy between them that the rights of assignees 
were limited by those of creditors, they must, in order to make 
the cases cited applicable, be creditors of the estate for the due 
administration of which the bond applied for here, or sued upon 
elsewhere, has been given ; whereas in the present case the bond 
applied for concerned Eliza Long's estate, of which there are no 
creditors, but the parties applying are the assignees of Charles 
Long's estate. It is necessary to bear in mind throughout the 
case that there are two estates, and two administration bonds. 

The present is a case primcB impressionism and no case cited 
has any bearing upon it. The assignees of Charles Long aro 
not to be regarded simply as creditors, but as his representatives 
with respect to his estate. By stat. 1 & 2 Will. 4. c. 56. s. 25. 
and 6 Geo. 4. c. 16. s. 63., all the personal estate, present and 
future, of a bankrupt, vested in his assignees. On the death of 
Eliza Long, in 1831, her reversionary interest belonged to her 
husband, and upon his bankruptcy, in July 1839, it vested in 
his assignees. If the assignees might not, by the practice of 
the Court, administer the estate which by statute vested in 
them, the Court will not throw any obstacle in the way of their 
obtaining redress for the loss they have sustained through the 
maladministration and conversion of the estate by the adminis- 

(a) 4 Hagg. £c. 207 
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, ^^^^' . trator appointed bj the Court, It is not for this Court to 
Dbbwe decide the liability of the bondsmen^ but merely whether the 
LomcTrout ^Ppl!<^i^t8 have made out such a primA facie case as will induce 
AKD Catfobp. the Court to allow them to try the question at Law. They are 
ArpmnHt advised that they have a remedy at Law, and all they ask of 
the Court is to allow them to put the bond in suit to obtain it. 
If the Court refuse, the assignees are barred of their remedy, 
and injustice may be done ; but if the Court grant the applica- 
tion no one can be injured, for if the bondsmen be not liable, 
the costs of trying the question will fall upon the asrignees. 

From the affidavits in this case it is clear that there has been 
a devastavit, and a conversion of the statute to the administra- 
tor's own use; and that, upon the administrator's becoming 
insolvent, the property has been entirely lost to the estate. 
Under similar circumstances the Court allowed the bond to be 
attended with in Younge v. Shelton {a) ; and it was held in the 
Court of Exchequer, that such a conversion was a breach of 
the condition of the bond ** well and truly to administer the 
goods of the intestate according to law :" Archbishop of Camr 
terbury v. RobertsotL (jb) In accordance with which the learned 
Judge of the Consistory Court allowed the bond to be attended 
with, though the sureties had not oyer been cited to show cause 
against it : Broadwood v. Holland, {e) But it is objected that 
that doctrine applies only to next of km, and not to creditors. 
That may or may not be so ; but assignees, as regards their 


(a) a Hagg. £cc. 7S0. 

Qt) ] Cromp. & Mee. 690. 

(c) 1 £cc & Adm. Rep. 5. The 
Chancery proceedings in that case 
resulted in a decree against the ad- 
minbtiaitrix to pay to the plaintiff 
one third of the residue af^ cer- 
tain deductions. Application was 
again made to the Consistory Court 
for the bond* It was supported by 
an affidavit to the effect, that the 
administratrix could not be served 
with the decree in Chancexy, and 
that it was believed that she pur- 
posely kept out of the way. Upon 
this, Dr. Liuhingtm (Dec. 13.) di- 
rected the bond to be attended with 
to be put in suit against the sureties, 
but gave no opinion as to its forfei- 
ture. The case was tried under the 
name of the ^i'^P 9f Lofndfm v. 
dPNiel; the plaintin obtained a ver- 
dict, and on the ISth of June last 
the Court of Exchequer held that he 
was entiUed to tubttanHal damages. 

At page 107. of this volume, an- 
other case, Lweas r, Johnson^ h re- 
portedi which has since been be- 


fore a Court of Common Law. It 
seems that instead of continuing the 
proceedings r^ularly to obtwn the 
permission of the Court for the bond 
to be attended with, .the plaintiff by 
some means induced the executrix 
of the late Archbishop of Canter- 
bury to allow her name to be used, 
and the case was tried in the Queen's 
Bench on the 4th of July last, Ifov- 
ley (widow and exeaUnx qf ike late 
ArMiekop of CaaierbmTf)Y* Gordam. 
One point of the defence was, that 
bv the practice of the EcdeaiMtical 
dourt, an administration bond could 
not be enforced against a surety with- 
out the express order of the Court, 
which had not been made in this case; 
but the lury found that the praetioe 
alleged by the defendant was not 
proved. How they could have ar^ 
rived at such a oondnnon it is im- 
possible to say ; but certainly the 
verdict took the l^fession by sur- 
prise, as it b believed the case itself 
forms the only exception to the 
practice. 
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titlej resemble next of kin rather than creditors. Like next of 
kb, they have a statutory title, and their claim even takes pre- 
cedence of that of next of kin. 


1854. 


Dbxwx 

against 

Lo»Q, Hour, 

It has been held that the executor of a bankrupt cannot take ^» Caifoba 
out a commission of bankrupt for a debt due to hb testator, on Argumenu 
the ground that such debt vested in the assignees: JExparte 
Ooodurin. (a) 

The Court, therefore, wUl not, in the exercise of its judicial 
discretion, reject the present application, and thereby prevent 
the assignees from seeking justice elsewhere. 

Dr. JOeaTifp in reply. 

This is a novel attempt to introduce into this Court the as- 
signees of a bankrupt as the representatives of his estate in the 
same way as the next of kin. It may be true that in Law the 
property of a bankrupt vests in his assignees ; but it is absurd 
to say that they thereby have any resemblance to next of kin, 
for tiie whole proceedings of their appointment and the nature 
of their duties ahow that they are the mere representatives of 
the creditors, and must be regarded in the light of creditors. 
It is useless to cite authorities to prove this* It is shown through 
the whole mass of cases collected in HarrisoiCs Digest under 
the title *' Bankrupt." The Court will, therefore, not allow 
itself to be misled by the fallacious argument of the other side, 
but regard the assignees as creditors, and, in accordance with 
decided cases, reject this appUbation. 

The Court reserved its judgment 


SiB John Dodson, after stating the circumstances of the 
case as set forth in the statement and in the act on petition, pro- 
ceeded : That is the statement made on behalf of the sureties 
cited, and upon that statement they pray to be dismissed. The 
facts are not denied by the assignees, but they say that they, 
being the assignees of Charles Long, were desirous of obtain- 
ing letters of administration of his estate and of the estate of 
Eliza Long, his wife, to be granted to them in preference to the 
said John Long, they being apprehensive that John Long 
would not faithfully administer the same ; but that they were 
legally advised that by the rules of this Court they were not 
entitled thereto without the consent of the said John Long. 
No doubt they were well advised upon that point ; Mr. John 
Long was the brother and next of kin, and was therefore 
entitled to the grant, not only by the practice of the Court, but 
by the Act of Parliament. (6) 


Judgment 

JUMS 6. 


(a) 1 Atk. 100.; Wmf. Exon. 
807. 4th edit. 


(b) If tOp some alteration in the 
law would teem deeirable; for the 
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, ^^^ , They go on to aay that they subsequently commenced pro- 

Drxwb ceedings in Chancery, and obtained a decree agunst Mr. John 

Lo^EoLF ^^°& ^7 which the sum of 277i 16*. 8rf., was adjudged to be 

ANo Catvobd. due to them, and that he then dedared himself insolvent* They 

Jfulgmemi, &1^ SAJ that in the inventory or declaration, made and sworn 

to by Mr. John Long, and exhibited by him in this cause, he 

has admitted that personal effects of Eliza Long to the amount 

of 391/. 7$. 8dL have come to his hands, and that he has only 

claimed, in his account, the sum of 10421 0$. 3d., which leaves a 

balance of 287/. 7i. 5d. unaccounted for. 

This being the case, it must, I apprehend, be considered a 
devastavit to that extent. Now, the assignees assert that they 
were the only persons entitled to receive this property, and are 
the only persons who have been damnified by its conversion by 
the administrator; they therefore claim to be allowed to put 
the administration bond in force against the sureties, in order, if 
possible, to indemnify themselves for their loss. 

This was the state of the case upon the pleadings when it was 
first brought to the attention of the Court. In consequence, 
however, of an objection having been raised by Dr. Deane, 
which, as ITie QueetCs Advocate urged (and the Court was of 
the same opinion), ought to have been stated in the plead- 
ings, the Court directed that the case should stand over that 
the act might be further written to. Accordingly, on behalf 
of the sureties, it was stated that the decree made upon Mr. 
John Long to give justifying security, at the prayer of the 
assignees, was contrary to the rule and practice of the Court, and 
had never been specially brought to the notice of the Judge. 

Now, I do not think it necessary for me to enter upon any 
discussion of this question. Whatever may have been the 
practice with regard to such applications on behalf of creditor?, 
it cannot be contended that the Court has not full power to 
require justifying security if it should think proper. There is 
no doubt the statute (a) provides that *' the Judge shall and 
may, on granting and committing of administration of the goods 
of persons dying intestate, take sufficient bonds with two or more 
able sureties, respect being had to the value of the estate.'' The 
sufficiency rests in the discretion of the Court. 

This question, however, has no application to the present case, 
for it appears that there are two bonds, and that the sureties to 
that respecting which this application is made were not required 

grant to the assignees, the narties tive Court, and the suit at Conmon 

entitled to the property, would have Law upon the bond, 
avoided the necessity of the suit in (a) 22 & 23 Car. 2. c 10. s. 1. 

Chancery, the suit in the Preroga- 
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to justify. They were called upon to justify upon the other , ^^^^' 
bond, but not on this. The bonds arc distinct, though the sure- Dbewr 
ties happen to be the same. The observation of the learned xx>ng^'^|^ 
counsel, therefore, falls to the ground. * amd Catford. 

The only remaining objection is, that the parties making this judgmemt, 
application being the trading and official assignees, and, as such, 
representing the creditors of the deceased, cannot in law assign 
for a breach of the bond the nonpayment of debts due to the 
said creditors. Nupierous cases were cited by the learned coun* 
sel to establish his position ; and it is from those cases that Mr. 
JVitliams has stated the Law respecting the administration bond, 
for he says, *' it is no ground of forfeiture that the adminis- 
trator has not paid the debts of the intestate ; and therefore, a 
creditor cannot sue upon the bond in the name of the ordinary, 
and assign for breach the nonpayment of the debt to him." (a) 

He states in what the various breaches of the bond consisty-— 
the nondelivery of the inventory, the nondistribution of the 
residue after a decree of the Ecclesiastical Judge, or a con- 
version of assets so that they are lost to the estate; but he 
expressly says that creditors cannot sue for the nonpayment 
of their debts ; and therefore, I am of opinion that they would 
not be entitled to come to this Court and ask for the bond to be 
delivered out to them. 

The replication of the assignees, however, is, ** that this Court 
has no power to decide what breaches may be . assigned in an 
action at Common Law upon the bond, and that such a matter 
is wholly irrelevant to the application now made to the Court." 
In fact, that this Court has no power to decide whether the bond 
is forfeited or not, and whether it should be delivered out for 
the purpose of being attended with in a Court of Common Law. 
But I apprehend this Court has always exercised a discretion on 
that subject. When it clearly appears that the party making 
application to the Court has no right whatever to sue upon the 
bond, the Court has not hesitated to reject the application ; but 
if there should be any real doubt upon the subject, and the 
Court should think it not improbable that the party might be 
entitled to recover upon the bond, this Court has allowed the 
bond to be delivered out, and has given no opinion of the for- 
feiture of the bond, but has left that point for the decimon of the 
Courts of Common Law. 

Now, I must confess that I imagined, irom the latter part of 
the averment in the replication, that it was intended to deny the 
Court any discretion whatever in the matter; but I found from 
the argument of the learned counsel that what was meant was 

(a) Wms. Exors. 445. 4ih ed. 
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. ^^^* , thisy that the averments on behalf of the sareties respecting the 

DmBwx inability of creditors to sue upon the bond were irrelevant^ be- 

LoMo^LT ^^^ assignees were not to be considered in the light of ere- 

AMT> Catposd. ditors at all ; thht thej were clothed with a peculiar character 

Jmigment bjT Act of Parliament, and had peculiar rights and privileges 
assigned to them. 

It appears to me that there is much force in this observation* 
They certainly are not merely creditors, for although they majr 
be appointed for the benefit of the creditors, yet their appoint- 
ment as assignees divests them of the character of mere 
creditors, and clothes them with a new one. By Act of Par- 
liament the whole property of the bankrupt vested in them ; 
they represent the estate, and are enabled to act in all respects 
in behalf of the estate, and they now oome to this Court as the 
party entitled to the property of the deceased, and not as 
creditors of the deceased's estate. They come here with the 
same rights as Charles Long, and there can be no doubt that 
Charles Long would have been entitled to have this bond 
delivered out to him. 

Whether the Court of Common Law will decide that (his 
bond is forfeited, and that the sureties are liable, I cannot un- 
dertake to say ; but it does not seem to me at all improbable 
that such may possibly be the result of a trial. If so, I con- 
sider it to be the duty of this Court to throw no impediment in 
the way of that trial, but to allow the bond to be attended with. 
I give no opinion to prejudice one side or the other as to the 
forfeiture ; but as it is, as far as I am aware, a case primm tm- 
pressiofiis, I shall direct the bond to be attended with whenever 
it shall be required. 

Proctors: for the sureties, Gregory; for the assignees, 
Pritchard* 


Prxbooativs 

COUKT OF 

^^i^i"' EKINS agahut BROWN AND OTHERS. 

Batia mtabiUa. 1 HIS was originally a business of citing Elizabeth Brown, 
phSn^ot% spinster, Robert Bosebrooke Morris, and Francis Eady, the 
wife liTing executors named in the will of WUliam Ekins, late of Brix- 
JSTwbttX ^orth, in the county of Northampton, deceased, to bring into 
sod in a and leave in the registry of this Court the said will, bearing 

diction, do not date the 19th of April 1853, and to propound the same in 

constitute 

On tbe death of a partner, his share of die partnership property in possession, hdwerer lar^^docs 
not constitnte bona wOotUm if the estate he insolvent, and diere he no halance after the liquidation 
of all partnership claims. 
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solemn form of law, or show good and sufficient cause why the 
same should not be pronounced null and void, and the deceased 
declared to have died intestate, promoted by Anne Ekins, 
widow, the relict of the deceased. 

The circumstances of the case were these : In the year 1840, 
Mrs. Ekiiis obtained, in the Arches Court of Canterbury, a 
divorce a mejud et thoro from her husband on the ground of 
cruelty, and received an allotment of alimony at the rate of 
20iL per annum. In consequence of an improvement in the 
circumstances of Mr. Ekins, a further allegation, of faculties 
was given in, and his answers taken thereto in the month of 
September 1841. These proceedings, however, dropped by 
reason that Mr. Ekins, by an indenture made on the 13th of 
April 1842, secured to his wife an annuity of I SOL per annum 
for her life, in lieu of alimony allotted, or any claim for an in- 
crease thereof. Mr. and Mrs. Ekins, from the time of their 
separation never saw nor held any communication with each 
other, but the annuity has been both before and since her 
husband's death, regularly paid to Mrs. Ekins. 

Mr. Ekins died on the 19th of January 1853, and in August 
foUowing probate of his will was, after some oppoution on the 
part of the next of kin, granted by the Archdeaconry Court of 
Northampton to the above-named executors — the whole of the 
deceased's personal estate being within the jurisdiction of that 
Court. On the 3rd of October a decree issued under seal of 
this Court, alleging that the deceased had whilst living, and at 
the time of his death, goods, chattels, or credits in divers 
dioceses or peculiar jurisdictions sufficient to found the jurisdic- 
tion of the Court at the suit of the siud Anne Ekins, and calling 
upon the executors to bring in the will, &c. 

The executors appeared by their proctor under protest as to 
the jurisdiction of the Court. 

An allegation was then given in on behalf of Mrs. Ekins, 
pleading in substance : — 

1st art. Thai John Ekins, the deceased, died at Brix- 
worth, in the Archdeaconry of Northampton, possessed at the 
time of his death of goods in divers dioceses or peculiar juris- 
dictions in the province of Canterbury, by reason whereof the 
proving and registering any will, or granting administrations, 
&C. are known only and wholly to appertain to the archbishop 
of this province, his master, keeper, or commissary of the Pre- 
rogative Court of Canterbury, or his surrogate, and not to any 
inferior Judge. 

2nd. TTuit at the time of his death, his wife, who was divorced 
from him, was living in Omega Terrace, Regent's Park, in the 
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county of Middlesex, out of the jurisdiction of the Aich- 
deaoonry Court of Northampton, but within the juiisdictbn of 
the Prerogative Court of Canterbury ; tiua there were at the 
then lodgings of his said wife divers articles of plate and 
jewellery, and other goods and chattels, which were in law the 
property of the deceased, and, that the same amounted in value 
to more than the sum of 5/. 

3rd. ITiat the deceased at the time of his death was a co- 
partner with Charles Hig^ns in respect of a racing mare called 
** Maria Monk,** and entitled to one half share of the value 
thereof; that her value was at least lOOL ; that she ran for the 
Waltham Abbey steeplechase on the 30th of November 1853, 
and is entered to run at Derby, on the 8th of February next 
(1864) ; that at the time of deceased's death the said mare was 
located and In training at or near the residence of Mr. Higgins, 
at Devizes, in the county of Wilts or elsewhere, out of the 
jurisdiction of the Archdeaconry of Northampton, and within 
the jurisdiction of the Prerogative Court of Canterbury, and 
that since the death of the deceased a bill has been tend^ied for 
payment to the executors of the deceased, in respect of his share 
of expenses of the keep and training of the said mare. 

4th. That divers sums of money were due to the deceased at 
his death from persons living and resident out of the jurisdic- 
tion of the Archdeaconry Court of Northampton, but within the 
jurisdiction of the Prerogative Court of Canterbury. 

The answers of the executors were taken, and in thdr answer 
to the third article, which was read and thus made evidence at 
the hearing, they admitted the fact of the partnership^ and that 
the mare was, at the time of the death of the deceased, of the 
value of 302., but no more. They further answering said, that 
the deceased was partner with the said Charles Higg^ in the 
articulate and other racing transactions ; and that there was due 
and owing from thedeeeaeed at the time of hie death on aeeomnt of 
such partnership 2602. and upwards. 

No plea was given in by the executors, but the case was 
argued upon the evidence produced by Mrs. Ekins, and the 
point of law raised in this answer. 

Dr. Bajifordy for the widow, cited Stores Law of Partner^ 
ship (a). Ram. on Assets (Jk), Crosley v. Archdeacon of Sud- 
bury (c), Boper^s Husband and Wife, ''Paraphernalia.*' 

Dr. Addams (with whom was Dr. SjptniU), for the executors, 
cited WUUams^ Executors (d), Blaeh. Com. (e), Oraham v. Xwi- 

(d) PsrtiLbookS.4thed.pp.66d. 

(e) YoL 2!l»ook il ch. 29. p. 436. 


(a) Sect 846. p. 493. edit 1841. 
ih) Pp. 783. 204. 
(c) a Hsgg. £cc. 197. 
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donderry (a), Lucas v. Lucas (i). West v. Skip (c), Qvynne on 
Probate Duty, (d) 

Sib John Dodson. William Ekins, late of Brixworth, in 
the Archdeaconty of Northampton, died at his residence within 
that archdeaconry, on the 19th of January 1853. He made a 
will, of which, after some litigation between the executors and 
Mr. Ekins, the brother of the deceased, probate was granted by 
the Archdeaconty Court, but whether this was done in virtue 
of a compromise between the parties to the suit, or how other- 
wise, does not appear. 

The case in this C!ourt commenced by a monition at the 
instance of Mrs. Ekins, the widow, calling upon the executors 
to briug in the will, and propound the same, or to show cause 
why it should not be pronounced null and void — that is, that 
the deceased died intestate. An appearance was given for the 
executors, but under protest to the jurisdiction of the Court, 
which protest was afterwards extended; but as that has not been 
laid before me, I have no exact knowledge of its contents, nor 
is it perhaps necessary that I should have. I have not seen it 
atalL 

An allegation was afterwards given in by the widow, upon 
which she herself and one other person have been examined as 
witnesses. The answers of the executors have also been taken, 
and upon this evidence the Court is called upon to decide be- 
tween the parties — the sole question being whether the de- 
ceased left bona notabiUa out of the Archdeaconry Court where 
he died, so as to found the jurisdiction of the Prerogative Court 
of Canterbury. The averment of the widow, as set forth in the 
second article of her allegation is, that she duly obtained a 
sentence of separation from her husband in the Arches Court, 
in the month of April 1840 ; that she from that time lived 
separate and apart from him, principally in the immediate 
neighbourhood of London ; and that at the time of her husband's 
death she was residing near the Regent's Park, and not within 
the limits of the jurisdiction of the Archdeaconry Court of 
Northampton. That, being so resident, she had in her custody 
or possession divers articles of plate and jewellery, and other 
goods and chattels, which were in law the property of the said 
William Ekins, and that the same were of greater value than 
5/., so as to constitute bona notabiRa out of the jurisdiction 
where he died, and consequently that the jurisdiction of this 
Court is well founded. She further alleges in the third article 
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that the deceased was copartner with Charles Higgins in a 
racing mare^ and that as such he was entitled to the half of her 
yalue, which was at the least lOOL, the sum ranging from 300L 
to 100/. and that such mare was, at the time of the death of the 
deceased, located near Devizes, in Wiltshire, and out of the Arch- 
deaconry Court of Northampton. So that there were likewise 
bona notabiUa there according to her statement. 

The evidence on the first averment, namely, as to the plate, 
jewellery, and other goods and chattels in the possession of 
the widow, is to be found in her own deposition in chief, and 
upon interrogatory, and in a document annexed to the depo- 
sition of Mr* Page, an appraiser, who was employed by her to 
set a value on these goods, or at least on some of them. The 
account which she gives of the goods in her possession when she 
was resident near Brent's Park, is this : she says she had a gold 
guard chain and watch, that she had a very handsome writing 
desk, a valuable silk shawl, a great deal of table linen, a large 
damask table cloth, and also a work box with silver fittings, and 
trinkets and bracelets. Then she goes on to say that she can- 
not undertake to state the value, but she swears that they are 
above the value of 5/., according to the best of her belief. 

Upon the interrogatories she is asked especially as to the 
value of the several articles, and the account which she gives is 
this : she says that the gold guard chain and watch are of the 
value of 2/., the very handsome writing desk she reckons at 32., 
then there is a valuable large shawl estimated at from 22. to 3/., 
the table cloth she values at 1/., and then there is this work box, 
the trinkets, bracelets, and so forth, but she gives no further 
special value. Mr. Page, the appraiser, brings in an inventory, 
annexed to his deposition, of the articles he found, and the 
valuation he made. He represents it thus : two yards and a half 
of Brussels lace, which Mrs. Ekins had also mentioned, but calls 
it three yards (and which seems to have composed the sleeves of 
her grandmother), a splendid writfng desk inlaid with Buhl, a 
handsome large damask table cloth, work box with silver fittings, 
and a gold chain ; and he says that the value of the whole of 
these things is III. I5s. He is asked to specify the value of 
each article, but that he declines, and says it is not his custom, 
nor is it the custom of the trade ; he adds that he does not mind 
giving 11/. for them himself. 

If these things were all to be considered the property of 
the husband, then, according to the evidence of Mr. Page and 
Mrs. Ekins herself, there would be goods and chattels beyond 
the value of 5L, and consequently, there would be bona natabilia. 
But when I come to look at these articles, I think they are for 
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the most part to be considered, after the death of the husband, , ^^^^- . 
not as property belonging to him, but as paraphernalia belong- Bums 
ing to the widow herself. The gold guard chun and watch seem broww 
to have been her property originally; they were both gifts jyjgnetu, 
to her, and these and all the other things were taken away by be b<ma nout- 
her when she obtained a sentence of divorce agidnst her husband ^^ ^^^ ^^J 
in the Arches Court, so long ago as 1840, and they have been in fact 
retained in her possession from that time to the present, and ^* ^*/*^ ,. 
were so retained with the knowledge of the husband during his 
lifetime. I apprehend many of the articles were so far her Some of these 
property that if the husband had thought proper to have taken e^^f^^ 
them away from her, the Court of Arches, which granted the Arches, which 
divorce, might have compelled him to deliver them up for her might have ^™' 
use. It is quite true that even the paraphernalia of the wife, ?"°^'5f^ *^® 
during the lifetime of her husband, are to be considered his deliyer ap to 
property ; he has a right to sell them — to give them away, and ^TJ?' *^^® 
the wife cannot retain them ; he may pawn them, destroy them, them from her. 
and treat them as his own property ; but upon the death of the It may be 
husband, I apprehend they survive to her use, and if she is in ^aringtiie 
possesion of them she may retain them. It is not necessary lifetime of the 
that they should be delivered into her hands through the eze- .,^e*8 para-^ 
cutors. That is the case with almost all these articles. The pi»CTnaiia m 
goods of the description of the gold guard chain were treated as ject to the 
ornaments belonging to herself; there might have been some ?*^^'w^f 
doubt as to the writing desk, but that was for her use, and she at hia death 
was allowed to retain it. If it does not come strictly within ^^^^^^^f 
paraphernalia, it would not amount to the value of 52., because, the wife, and 
though she does state in her deposition in chief that that ^^^^i^. ^ 
alone is worth 51, yet, when she is called upon in answer to an 
interrogatory to specify the value, she calls it 3/. only. Then 
as to the other goods, the shawl and Brussels lace, they were 
clearly a part of her property, and come strictly within what is 
called paraphernalia. According to all the books, — indeed, 
many of the old books carry the matter much further, — dress and 
trinkets worn during the lifetime of the husband not only be- 
long to the wife, but, according to some of the old cases, she has 
a right to take them away for her own use. 

The appnuser, then, having declined to estimate the value of It is not proved 
these things so that I can consider whether any one of them ^^eie^not 
amounts to the value of SL^ I must take it that they do not strictly ^wra- 
The wife is bound to produce proof that they were of more amoants^in 
than 5^ value, — that she had goods in her possession belonging ^^"^ ^^ ^^ 
to her husband worth more than that amount, and that she has 
not done. 

It has been said even with regard to paraphernalia, they are to Though para- 
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t ^^^' . be considered as the property of the husband, becauae the exe- 

Ekins cutors would have a right to take them in case there were not 

^^^^ sufficient assets otherwise belonging to the husband for the pay- 

JvdamML ^^^^ ^^ ^^^ debts. It is said this is the true test whereby to 

he ai' ascertain in whom the property was Tested. It has been ar- 

be sabjeot to gued that it was not the husband's, because the ezecotoTB might 

dtbte!^^^e ^^® ckimed these articles for the payment of his debts. But 

wife bu ft accordmg to the cases, it is laid down that the wife has a right 

ufn tbem^ to detain the things in her possession ; she is not called upon to 

antu a de- make application to the executors, or to obtMU possesdon of 

au^^compels ^^^ through them ; all that is said with regard to executors is 

the execaton this, they have a riffht to claim them in case there is not suffi- 

to claim Uiem. » , ^ ^ xi. j u^ 

cient to pay the debts. 

There is a passage in fFiUianu on Executors (a) which gives 
the sum and substance of it, where, treating of paraphernalia, he 
says, '' Another instance where the wife may acquire property 
in her husband's personal diattels as by gift from him so as to 
exclude his executors and administrators, is to be found in her 
paraphernalia.'' In a preceding sentence he has been stating 
what property the wife may have separate and independent of 
her husband, at the death of that husband, and now he adds to 
this the paraphernalia, which, he says, the executors and ad- 
ministrators of the husband are excluded from. They therefore 
can have no right to take them in the first instance, but if the 
wife is in possession of them she may retain them to thttr 
exclusion. 
There ia no I am, therefore, of opinion that the alleged bona noiahUia in 

\otabSia at the possession of the wife at her remdence near the Brent's Park 
raid^oe of is not made out in proof before the Court. * She does not est»- 

blish bona notabiHa there ; indeed, it seems somewhat extra- 
ordinary on the part of this lady that she swears she believes 
they were goods and chattels belonging to her husband, for she 
took them away from him, and had the use of them from 1840 
down to his death ; and, on that event taking place, how does 
she act with respect to them P Why she retains some of them. 
What does she do with them ? Give them to the executors? 
No; she gives them to her friends; she has treated them as 
her own. Her conduct is perfectly consistent with what I ap- 
prehend to be the law. She was justified in treating them as 
paraphernalia belonging to herself. There may have been an 
article of small value which does not come within that descrip- 
tion, but the rnsin body do come under it, and I think that upon 
the death of the husband they were the separate property of the 

(a) 2 WiM. Ezecrs. 643. 4Ui ed. 
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wife, and she seems so to have considered them. I think, 
therefore, that that part of the case is not proved, namely, that 
the husband had goods of the yalue of 5/. and upwards. 

The other branch which is relied upon as constituting bona 
noiabiUa out of the archdeaconry, is a moiety of the yalue 
of this racing mare, which was held in copartnership with Mr. 
Higgins, and which at the time of his death was at or near to 
Devizes, in the county of Wiltshire. Upon this part of the case, 
which is set forth in the thud article of the wife's allegation, 
no witnesses have been examined, but the answers of the exe* 
cutors have been read and commented upon. In these answers 
the executors say they admit the facts to be as pleaded, save as 
to the value of the mare, which they believe was not more than 
30/. I think I must take it that the value of the mare is 30il, 
and if a moiety of the value was the property of the hus- 
band, there would be bona notabiUa beyond the value of £iL, be- 
cause l&L belongs to him in that mare. But then they go on 
to say, <' That the deceased was partner with Mr. Higgins in 
the mare ; and in the articulate and other racing transactions 
there was due and owing from the deceased at the time of his 
death on account of such partnership 2602. and upwards.^ Now 
upon this state of facts it has been contended on the part of 
the widow that the husband had goods of more than the value 
of 5/. out of the Archdeaconry of Northampton, namely, in 
Wiltshire, consequently that there was this bona notabiUa. On 
the other hand, it is contended that there were no goods and 
chattels belonging to the deceased in the county of Wiltshire, 
under the circumstances stated, and the question for the con- 
aideration of the Court is, whether there were or were not. 

That must depend very much upon this : What was the pro- 
perty belonging to the deceased in the county of Wiltshire, and 
how is it to be estimated? When persons are in partnership in 
trade or otherwise, they are considered as joint tenants ; and the 
general rule where there are joint tenants is, that the property 
which they hold as joint tenants goes to the survivor ; but in 
the case of trade or partnership in this country it is not so. 
Upon death of a joint tenant the partnership dissolves, but 
a portion of it belongs to the survivor, and the other portion 
to the executors of the deceased, according to their respective 
shares; but then, the matter for consideration is, how is the value 
of the property to be collected? On the one side it is contended 
that the mare being in possesdon^ and being of the value of 
SOL there was bona notabiUa. On the other (dde, it is said that 
the executor of a deceased person is not entitled to any share in 
the property until the goods have been collected, until the part- 
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nenhip aooounts are made up ; and then he is entitled to the 
balance, and the balance only. Upon this it will depend whe- 
ther there was bona natabiUa or not, because though it is ad- 
mitted that the mare was of the yalue of 302., yet it was a 
partnership concern ; and if from the partnership there were 
2602. due and owingj according to that mode of settlement there 
would be nothing at all for the executors to take. 

It has been admitted by the counsel for the widow in this 
case, that whatever was due to the partnership, the surviving 
partners are to get in and collect, and to divide it when they 
have so done. But it is said there is a great difference as to 
what is in possession ; that what is in possesmon belonging to 
the deceased, immediately becomes the property of his repre- 
sentatives, namely, of his executors. In this case, and in sup- 
port of this, an authority has been relied upon, namely, Mr. 
Justice Story f in his Commentary upon the Law of Partnership* 
This certainly is a book entitled to very great weight ; no doubt 
he is a very eminent writer, and is esteemed universally, both 
here and in America ; indeed, we may say he has a world-wide 
reputation ; there is no modem writer whose legal works are 
better worth attending to than those of Mr. Justice Story. It 
is true, as stated by Dr. Addame, that he is not a writer on the 
Law of England, but he is very conversant with the laws of this 
country and of America, where he has occupied the highest 
judicial station, and he is entitled to the greatest respect. It is 
quite true, as stated by the learned counsel, that we have text 
writers of our own, and supposing that there were decided cases 
in our Courts of a contrary tenor, the Court must pay attention 
to the former, and not to the views taken on such matters by 
Mr. Justice Story. But when I look into Mr. Justice Story's 
book I do not find that the doctrine he propounds difiers mate- 
rially from that laid down in our own books. The passage 
which has been relied upon is as follows : ** One of the conse- 
quences of a dissolution of partnership by death (under the 
qualifications above suggested), is that the personal representar 
ti ves of the deceased become tenants in common with the survivors 
of all the partnership property and effects in possesion.'' (a) It is 
generally admitted, while living they are joint tenants, but upon 
death there is a difference ; they become, as it were, tenants in com- 
mon, not in possession. It was upon that principle the learned 
counsel founded his argument that this mare was in possession, 
that she was of the value of more than 62., consequently the 
executor was entitled to that. Mr. Justice Story goes on to say : 
*^ We say the partnership property and effects in possession, for 

(a) Stor7*8 Comment, on Fartnerahip, ch. 14. § 946. 
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there id at the Common Law a material distinction between 
such property and effects in possession and chose$ in (iction, debtP^ 
and other rights of action belonging to the partnership.'' That 
is exactly the position which the learned counsel took here. 
'^The latter, at Law, belong to the surviving partners, and they 
possess the sole and exclusive right and remedy to reduce them 
into possession ; although, when so recovered, the survivors are 
regarded as trustees thereof for the benefit of the partnership, 
and the representatives of the deceased partner possess in Equity 
the same right of sharing and participating in them which the 
deceased partner would have possessed if he had been living. 
However, the representatives of the deceased partner cannot, 
strictly speaking, be deemed partners with the survivors." The 
partnership does not go on ; the business carried on afterwards 
belongs to the survivors. ** But still, a community of interest 
subsists between them which is necessary for the wiuding up of 
the affairs of the partnership, and requires that what is partner- 
ship property before, shall continue so, for the purpose of being 
applied to the discharge of all the proper debts and obligations 
thereof; and for a final distribution of the surplus, according to 
the rights and shares of the partners." So that the things in 
possession are to be applied for winding up the affairs, and at 
the end, when they are thus wound up, they are to take accord- 
ing to their respective shares. Mr. Justice Story, in the first 
paragraph, must have meant goods reduced into the possession, 
after all the debts have been paid, after there has been a liquida- 
tion, and in ascertaining of the balance ; because it is clear, from 
the concluding passage, that after these matters are arranged, 
the shares are to be divided. Now, if this mare was of the value 
of soil, and the debts 260£, there would be nothing to be 
divided on each share, and, consequently, no bona notabilia. 

But this matter has been made very clear by some decisions in 
English Courts. In the case of West v. Ship (a), the Lord 
Chancellor thxiB expresses himself: <* The partners themselves 
are clearly joint tenants in the stock and all effects ;*' — that is, 
the partners while living — << not only that particular stock in 
being at the time of entering into the partnership, but to con- 
tinue so throughout, whatever changes might be made in the 
course of trade. Otherwise, it is impossible to carry it on. And 
being seised per my et per tout, when an account is to be 
taken, each is entitled to be allowed against the other everything 
he has advanced or brought in as a partnership transaction, and 
to charge the other in the account with what that other has not 
brought in, or has taken out more than he ought ; and nothing is 

(a) 1 Vez. 242. 
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. ^^^ . to be ooneidered as hia Bfaare, but bis proportion of the residne on 
balance of the acoount — that is, between living partners; because 
nothing is to be considered as his share, but his proportion of the 

JwigmtuL residue on balance of the account. That this is so at Law ap- 
pears from two cases, 2 Lard Raym. 871., and Hegdon y. Beg- 
don^ SaL 392., where it was held, that judgment and execution 
against one partner for his separate debt does not put the other 
in a worse condition ; for he must have all the allowances made 
him before the judgment creditor can have the share of the 
other applied to him.* Then he goes on thus : '' So if one 
partner had died, the debts and effects survived ; but yet the 
survivor is considered in this Court bardj as a trustee for. the 
representatives of the deceased ; upon which footing the account 
would be taken, and nothing conudered as the share of the sur- 
vivor till afterwards." Why then, till after the accounts were 
settled by the surviving partner the shares are not to be divided, 
and nothing is to be considered as the share of one or the other 
except the balance of the account. Therefore, it is really the 
balance of the account at which we are to look. He then goes 
on to describe joint tenancy, and tenancy in conuaon. 

But the matter does not rest there, because it is referred to 
in the case of Taylor v. Fieldi (c) ; that puts the matter beyond 
all doubt The Court took time to consider its judgment in 
that case, and then the Lord Chief Baron delivered their 
opinion : '' The right of the separate creditor under the execu- 
tion depends upon the interest each partner has in the joint 
property. With respect to that, we are of opinion that the 
corpus of the partnership effects is joint property, and neither 
party separately has anything in that corpus ; but the interest 
of each is only his share of what remains, after the partnership 
accounts are taken." That relates to the partners themselves, 
not to the representatives of one ; but he goes on further and 
says : '* What is the manner in which the debtor himself had 
it? He had that which was undivided, and could only be 
divided by first delivering the effects from the partnership 
debts." Therefore, that is still to the same efiect as between 
these parlies. Agwi,hesay8: ''The mode makes no difierence; 
but in all those cases the application takes place of the rule 
that the party coming in the right of the partner, comes into 
nothing more than an interest in the partnership, which cannot 
be tangible, cannot be available, or be delivered, but under an 
account between the partnership and the partner ; and it is an 
item in the account, that enough must be left for the partner* 
ship debts." That is an item in the account — that is, between 

(a) 4 Yes. 896. 
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living partners. He then says : ** A great deal has been said of , '^^ , 
the inooQvenienoe. What is the inconvenience ? It is true, Ekhts 
the individual trusted to the partnership fund in his idea at the bbowm 
time he was lending the money ; not that I believe that is very 
common. But it may be dangerous in a thousand instances to 
have anything to do with a trader ; as, for instance, to purchase 
an estate ; for an act of bankruptcy may have been committed 
five years before, which will reach the estate. But lookto the 
danger on the other side : one partner giving a bond, and the 
creditors of the partnership looking to the stock itself. It is 
said, that in this case the joint creditors had done nothing ; and 
this meritorious creditor has a right to be preferred, on account 
of his early diligence. But what is that to which he is entitled? 
The estate of a partner is debtor to him. The question there- 
fore recurs to the consideration what it was that partner had, for 
the creditor cannot be entitled to any more ;" nor can the exe- 
cutor, I apprehend, be entitled to any more. Then further on 
he says : " It therefore ai^es nothing to say he has the merit 
of diligence, till we see upon what that merit can attach. If 
the partner himself therefore had nothing more than an interest 
in the surplus beyond the debts of the partnership upon a 
division, if it turns out that at Common Law that is the 
whole that can be delivered to, or taken by, the assignee of a 
partner, the executor, the sheriff, or the assignee under a 
commission of bankruptcy," — so he puts these as alike — ^nothing 
more«can be taken by a partner, or by an assignee, or by an 
executor. That is the very point : the accounts must be balanced, 
you are to take what there is already by possession, and then 
look after the rest ; but there must be an account taken, and it 
is the balance and the balance only to which the party is en- 
titled. If in this case he is entitled to the baknce only he is 
just entitled to nothing. ** All that is delivered to the creditor 
taking out the execution is the interest of the partner in the 
condition and state he had it; and nothing was due to this 
partner separately, the partnership being insolvent.'* With- 
out referring to other cases, I may say there are one or two in 
Swanston which entirely support the same view, (a) 

Just to see how tliis has been in practice, I may refer to The praecioe 
another book. I am not citing it as a leading authority, but it ^ ^^^i^ 
was cited by one of the learned counsel, — the book of Mr. dmj only 
Gwynne, who was the solicitor to the Stamp Office. I do not ^^ee^of ? 
take the law as laid down by him, but allude to it to show what purciienhip 

SOOOUDt* 

(a) See Jackson v. Sedgwick^ 1 Ibid.586.; ii^derv. Fouracre, Sibid. 
Swamt 460.; Crmoihaiiy, Mmde^ 489. 
Ibid. 507.; Shipp v. ISarwood, 2 
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baa been tbe pimctioey and, tbeiefore, wbat the law oflEoen of 
the Crown must have conaideied tbe law. If they can get any- 
thing tbej always da Mr. Gwfnme lays it down (a): '< If the 
deceased sboold have been engaged at the time <^his decease in 
any partnenbipy tiade» or businesB, it will not be his share of 
the gross partnership property, but his portion of the net ba- 
lance, as it wonld ^>pear on the balance sheet, that will be 
chargeable with probate or administration doty."* So that the 
ezecotor of Mr. Eldns in this case will not be chargeable with 
probate dnty or legacy doty with regard to this mare or the 
moiety of the mare. All he could be charged with is the 
balance after the accounts are made out. That shows that tbe 
practice is in conformity with what I have already stated. I 
am, therefore, of opinion that the property which the executor 
takes in this case in the coonty of Wilts really amounts to 
nothing at alL It is of no yalue and consequently cannot be 
considered bona ncJabiHa. 

Upon the wluJe of the case, whether with reference to the 
paraphernalia or with reference to the partnership with Mr. 
Higgins in this mare, I am of opinion that there is no proof 
before me that the deceased left bona noiabiUa out of the Arch- 
deaconry of Northamptonshire, in which he died. Therefore 
I must pronounce that there is no bona notabiUa, and reject the 
prayer made on behalf of Mrs. Ekins. 

Mr. Croiu. I pray that my party, the executor, appearing 
under protest, may be dismissed with costs. 

Ths Coubt. Yes ; I must g^ve the costs. 

Proctors: for the widow, Baj/ford; for the executor, Crosse, 

(a) Gwynne on Probate Dutf , p. 22. 
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KELLY offainsi KELLY. 

XhIS was a suit for divorce, on tlie ground of cruelty, 
promoted by the wife against the husband. 

Objection was taken to the husband's answers to the all^a- 
of faculties, tliat he was bound to state his actual income 
during the preceding year, whereas he had given an arbitrary 
average with regard to one source of his income of three years, 
of another source of four years. 

The Court (Dr. Haggard) held that the answers must be 
amended ; that the proper mode of estimating the husband^s 
income with reference to the allotment of alimony was to give 
the wife the benefit of the income of the previous year, inasmuch 
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as the husband would always, at any future period, have the 
power of applying to the Court for a reduction of the amount 
of alimony allotted if he could prove the amount of his income 
diminished. 

Proctors : for the wife^ Nicholl ; for the husband, Crosse. 


1S54. 
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Court ov 

IN THE GOODS OF JOHN GOSS, DECEASED. ^J^^"- 

1 HE deceased, who was master and part owner of the ship The deceased 
Candahar, made his will on the 13th of December 1841, and dated in i84i. 
therein named his wife, Mary Ann Goss, universal l^atee, and ^^^ *"*• ^^^ 
appointed her and A. W. Whitrong his executors. This will portmg'to be 
he deposited with Mr. Whitrong, with whom it remained until \^^^![^^ 
the deceased's death. * but proved 

He afterwards made several voyages in his said ship, on one c^^^JJ^ccs 
of which he left England in the year 1850, for Adelaide, whence to be a for- 
he suled on the homeward voyage on the 29th of December in S^^d^tinely 
that year, having on the previous day written an affectionate "^t ^ the 
letter to his wife* On the 28th of March he arrived at St Thecircum- 
Helena, without having touched at any place during the voyage, fjj^j^ ^fd?°^ 
and on the same day he again wrote a letter to his vrife. The and the Court 
ship arrived at the port of London on the 17th of May following. ^J^^j^JI^^ 

Before deceased proceeded on another voyage, Mr. Whitrong false docament, 
proposed to return the will to him, stating that he desired to be f^\^^J^ 
relieved of the executorship, as he intended to leave London and motion, bat 
reside in the country. Upon another occasion he took the will ckc^tancea 
to the deceased on board ship, but the deceased refused to re- decreed pro- 
ceive it, and said, that if that will were destroyed he should genuine will 
never make another. On this occasion, as well as on others of ^^ ^^^' 
his being in England, the deceased spoke to his wife, and also to Staument. 
his intimate friend, Mr. Parry, about his will in the possession 
of Mr. Whitrong, and of his having thereby left his property to 
his wife, whom he always treated with great affection. Mr. 
Whitrong and Mr. Parry both express their conviction that the 
deceased would not have deceived them, but would have men- 
tioned the fact if he had made another will. 

The deceased again sailed in the month of August 1851, and 
died at sea on the homeward voyage on the 13th of July 1853. 
During the latter voyage, he several times spoke of his will to 
John Boyle, then mate, now master, of the Candahar ; said he 
had left his property to his wife^ and advised him to make his 
will. 

On the 19th of September the intelligence of his death was 
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t ^^^ . received in London^ by Mr. Ridley, the other part owner of the 

In THB ship ; and a few days afterwards a paper wridng, folded as a letter, 

j^ G^ and addressed, «' Mr. A. Whitrong, care of Mr. Parry, Lndgate 

StaimmL ^^^9 London," was received by Mr. Parry by the public poet, 

bearing the Stepney poet mark. On the following day Mr. 

Parry met Mr. Whitrong at the house of Mrs. Gross, and gave 

him the paper, which he opened in his presence, and found that 

it purported to be a will of the deceased, bearing date the 14th 

of February 1851. 

This paper purports to bequeath all the property between the 
deceased's wife, his mother, brother, and asters equally, and to 
appoint the wife and Mr. Anthony William Whitrong (therein 
called Antony only) executors ; and it purports to be attested 
by " H. F. Archer,** and « Philip Boothby.* 

At the period when this paper bears date, the deceased was at 
sea on board his ship, on the homeward voyage, and hb vessel 
had not touched at any place between Adelaide and St. Helena 
On examination of the ship's log-book and papers, and also by a 
list of the ship's crew and passengers, delivered to Mr. Ridley at 
the conclusion of the voyage, it appears that there was no person 
on board the ship named either ** Archer," or " Boothby." This 
is proved by the affidavit of the mate and John Gross, a nephew 
of the deceased, and an apprentice on board the ship, who depose 
from their own knowle(^e that there were no such persons on 
board. 

It appears that on the completion of a voyage, when his slup 
was lying in the docks, the deceased would often sign his name 
to blank sheets of paper, which he left with the mate or other 
person, for the purpose of being filled up with passes for goods 
or articles to be landed in his absence, so that it is not impro- 
bable that the signature to the paper writing forwarded to Mr. 
Ridley may have been the genuine signature of the deceased, 
and the paper may have been subsequently filled up by some 
one. 

The mother of the deceased is dnce dead, a widow and 
intestate, and her eight children, the brothers and sisters of the 
deceased, are the only persons interested under the paper bear- 
ing date in February 1851. Of these, six have executed a 
proxy, declaring they will not propound the paper, and that they 
consent to probate of the will of 1841 being granted to the 
executors. The remaining two are absent from England, one 
having settled in Australia, the other being a seaman, sailed 
from Liverpool on the 26th of April last, bound for Malta and 
elsewhere, and has not since been heard of. 

These facts were proved by the affidavits of Mrs. Ooss, Mr. 
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Pany^ Mr. Whitrong^ Mr. Bidley, Mr. Boyle, and Mr. John 
Gro6& Im 

Dr. Addams, having fully stated the circamstanoes of the j^^'g^ 
case, moved the Court to decree probate of the will of the 
deceased bearing date the 14th of February 1851, to be granted -^^'V*'"*"^ 
to Mary Goes, widow, the relict, and Anthony William (in the 
will written Antony) Whitrong, the executors named therein. 

Diu LusHiNOTON. From the statement of the case, I appre- Jm^^mrIL 
bend that you consider this paper to be no will, and that you 
want probate of the will of 1841, but I cannot imderstand why 
you pray probate of this paper of 1851. 

Dr. Addams. Because upon the Court rejecting this motion 
we can at once take out probate in common form of the will of 
1841. 

The Couet. I do not see that my rejection of this motion 
would enable you to do that. I should presume that the Regis- 
trar would certainly refuse to grant you probate of that, know- 
ing that there exists a. later paper, which purports to be a duly 
signed and duly attested will of the deceased. The rejection of 
this motion does not pronounce that paper to be of no effect. 

Dr. Addams, It is the ordinary practice in such cases to 
move for probate of the invalid paper, and on the rejection of 
the motion to take probate of a former will, or take out letters 
of administration as a matter of course. 

The Coubt. Well, I should certainly think the Registrar 
would refuse to grant it you without the decree of the Court. 

Dr. Addams* I don't know what the Registrar of the Con- 
sbtory Court would do, but certainly the Re^strars of the 
Prerogative Court would not hesitate to grant it. It is every 
day's practice. When a will is not executed according to the 
Wills Act, and there is evidence to that effect, the Court is 
nevertheless moved to grant probate of it ; and on the rejection 
of the motion, the parties are allowed to proceed as if there were 
no such parties in existence. 

Th£ Court. That is different. In those cases there is 
direct evidence of a nullity ; in this the nullity is only inferred 
from a number of suspicious circumstances. By the rejection 
of the motion, the Court does not pronounce the paper a nuUity, 
but only declines, under the circumstances, to grant probate of 
it. The parties interested might propound it In my opinion, 
all the circumstances should have been fully stated to the Court, 
and the Court thereupon have been moved to grant probate of 
the will of 1841. I have read the papers, and bdng satisfied in 
my own mind that the paper of 1851 u not genuine, I should 
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be unwilling to put the widow to the expense of another motion* 
I shall, therefore, not merely reject this motion, but shall decree 
probate of the will of 1841. It is still competent to any one 
interested to propound the later paper if he thinks proper. 
Proctor: Heales. 
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IN THE GOODS OP RICHARD PUGH, DECEASED. 

Richard PUGH, late of Walford, in the county of Hert- 
ford, died on the 29th of April 1854. 

At his death ineffectual search was made among his papers 
for a testamentary paper. Application was then made to Mr. 
Church, of Bedford Row, who had formerly been his confidential 
solicitor. He stated that he had formerly made a will for the 
deceased, but could not then find it Some days afterwards, 
however, he made a further search and found an envelope con- 
taining a will of the deceased, bearing date the 14th of July 
1837, and also a codicil written on the same sheet of paper, and 
bearing date the 13th of August 1839. 

The deceased was married on the 2nd of May 1840, but his 
wife died on the 6th of June 1851. 

Dr. Twiss moved the Court to grant probate of the will and 
codicil to Charles Lewis, the surviving executor (herein named. 

Sir John Dodson. I must reject this motion. It is very 
true that the Wills Act does not apply to wills made prior to the 
1st of January 1838, and that, therefore, Sir Herbert Jenner Fust 
held, in the Goods of Shirley (a), that such a will was not re- 
voked by section 18., in consequence of the subsequent marriage 
of the testator ; but there is a distinction in this case, for there 
is a codicil bearing date subsequent to the 1st of January 1838. 
That codicil would, of course, be subject to the operation of the 
Wills Act, and would, therefore, be revoked by the subsequent 
marriage. I am of opinion that the codicil also brings the will 
under the operation of the statute (6) ; for section 34. expressly 
provides that ** every will re-executed or republished, or revived 
by any codicil, shall for the purposes of this Act be deemed to 
have been made at the time at which the same shall be so re- 
executed, republished, or revived." So that I am bound to 
regard the wUl as having been made on the 13th of August 1839, 
instead of the actual date of its execution, and to hold both the 
will and codicil, to be revoked by the subsequent marriage. 

Proctor: Oldershaw. 


(a) 2 Curt 667. 


(b) 1 Vict, c 26. 8 S4. 


This 
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CUTTO against GILBERT. <i^,Sii« 

ovPbxtt 

was an appeal from the Prerogative Court of Canter- Ck>uMciL. 
bury. The facts of the case, and the judgment of the Court -^"V 7. 
below, have already been reported in this volume, p. 276. wiinn"i825* 

Judgment was delivered by Db. Lubhxngtok. (a) which ex- 

The testator in this cause is Mr. Abraham Cutto ; he died on ^uti^atw; 
the 16th of July 1853. Upon his death a will was found bearing death. In 
dateAugustthe 11th 1825,andof that will his widow, Ann Cutto, l^^^"^^ 
prayed probate. The probate was opposed by Mrs. Elizabeth "other in- 
Gilbert, the only sister of the deceased, and she alleged that the contentB of 
will of 1825 was revoked by a subsequent wilL The learned ^Wcl> ^e™ 

_., -,^ ,- *.. • • • unknown be- 

Judge of tbe Court below was of opimon that such revocation yond the ihet 
had taken place, and pronounced accordingly. rinnlniMuid 

The will, bearing date August the 11th 1825, and which will ending with 
gave the whole of the property to the wife, and appointed her u ^^ju^** 
executrix, had, from the period of the execution, remained in bat it was not 
the custody of Ann Cutto the widow. About two years before ^t hisdeat^ 
his death the deceased had said, in answer to an inquiry of his ^^ ^^^ . 
wife as to whether any confirmation or re-execution of the will dence of its 
was necessary, that it was perfectly valid, and did not require ^2^*?*?°* 
any such confirmation. That the onuM 

Upon the death of the deceased no other will was found, and ^^^e^Mrty 
it is agreed that in this state of things the mere length of time setting up the 
does not operate as a revocation, and probate of the will of 1825 meot to^prore 
would, if there were no other facts, have passed in common it revocatory 

^ of the former. 

torm. ^ 2. That, in 

Mrs. Gilbert, the sister, and only next of kin, has pleaded a ^^^^ to re- 
revocation by the execution of a subsequent will not forthcoming, existing in- 
and we agree in the opinion stated at the bar, thtft the aniu prtn •trament by 
&aiu/i lies on her. She must establish to our satisfaction that dence of the 
there is a revocation when the case is viewed with reference to ili^?,!*!!?' # 

execution or 

aU the facts connected with the subsequent will. another, such 

The first fact to be proved is, the execution of some subse- be^u^ng'and 
quent testamentary paper, and we here think it right to ob- eoneiusive. 
serve that we are of opinion that where a revocation of an mere execa- 
existing will is sought to be established by the proof of the t^oi^ofan 
execution of a subsequent will not appearing, and where there though calUd 
is no draft nor instructions in writing, when in fact it is to be ^^ ^ ^ 

(a) The Conrt consisted of the iwtan^ Sir John Pattesanf and Sir ^eToke a 
Bt Hon« Sir James Parke^ Dr. XnsA- Edwcnrd Rffon. prerious in- 

stmment, « 
nnless the later he proved to he different from and inconsistent with the former. 4. That when 
the contents of the later instrument are unknown, the former is not thereby revoked, fi. That in 
this case there is no proof whatever of the contents of the later instrument, and that, therefore, the 
Judgment of the Court below, prononncing the former revoked, must be reversed. 

t £• & A. — ^YOL. I. £ £ 
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proved by oral evidence onlj, that evidence ought to be most 
clear ; and so far we concur in the opinion whidi has been ex- 
pressed hj very learned persons, that, to revoke an existing 
instrument by parol evidence that another will has been executed, 
and by such evidence alone, though the law may admit of that 
course of proceeding, yet It is one attended with danger, and 
consequently the oral evidence produced must be strong and 
conclusive. 

Mrs. Gilbert has pleaded that in August 1852, the testator 
executed his last will and testament in writing ; that he revoked 
the will of 1825 ; that he intended to make provision for her 
and her daughters ; and she has further alleged that after the 
execution of the will the testator declared that he had executed 
his will. 

The evidence of these facts is to be found in the testimony 
of three witnesses, Mr. Watkins, Mr. Floyd, and Mr. White, 
who was a solicitor and fiiend of the deceased — the other 
witnesses being his clerks. The deceased himself had been a 
solicitor. 

With respect to Mr. Thomas Watkins, the result of his 
evidence is, that the deceased executed some paper in his 
presence, and that he apprehended that it was his will — more 
than that he cannot say. Mr. Floyd has a better recollection 
of the facts. He deposes to the testator having said, ^' I wish 
you to witness my will." Mr. Watkins can say nothing as to 
its being a will. Mr. Floyd says he thinks, but cannot be 
positive, that the paper commenced, ** This is the last will and 
testament ** of me, or some similar words, denoting the paper 
to be the last will of Mr. Cutto. He says : ** We knew the 
paper to be Mr. Cutto^s will, and my impression is, and I have 
no doubt that I saw and read so much of it as showed it to 
be so, though on that point I am not able to speak from po- 
sitive recollection." Mr. White's evidence is to the following 
effect: that the testator told him, ''thAt he had just looked in 
to ask me to see him execute his will; but, that as I was not 
within, he had got two of my clerks to do so ; and my im- 
pression further is, that he went on to say, in an off-luuid man- 
ner, as in reference to his said will, ' It is very &hor|; ; just a 
few lines ; just like your poor father's ;' I rather think his ex- 
pression was, ' Just a few lines on a sheet of foolscap paper.* 
My father had, as Mr. Cutto knew, made a very short will, 
merely leaving all his property to his wife, and appmnting 
her sole executrix. I believe what I have just stated to be the 
substance of what Mr. Cutto said on the occasion. He did not 
produce the will to me ; I cannot be positive that he used the 
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word, ^ will,* though I think it very probable that he may . ^^^' . 
have done so.** Cutto 

Now, what 18 the result of this evidence, taken in the most G^ButT. 
fayourable light for the respondent ? It is, that the deceased j^ijimenL 
executed a paper, the only contents of which, which can be 
argued to be proved, are, that it concluded with the words, 
'' This is the last will and testament of me, Abraham Cutto.^ 
It would be impossible to cimtend that the mere execution of a 
testamentary paper subsequent to the will of 1825 would be a 
revocation, for it might be a codicil only, or it might be a con- 
firmation of the will, and as the onus probandi is on the 
respondent, to show that the former will was revoked, such 
revocation oan never be established by proving the execution 
of a testamentary paper without something further. In fisust, 
the question comes to this, whether, according to the evidence 
of Mr. Floyd, stating that the paper commenced as I have said, 
'* This is the last will and testament," it becomes a revocation 
in law — such will being not forthcoming, and the other con- 
tents of the will being wholly and totally unknown. 

In order to disenoumber the case of the authorities we will 
observe that it is a case of revocation or non-revocation at 
the time of the execution of the paper of 1852. Some of the 
cases are mixed up with arguments as to the revival; but 
imder the Statute of Wills, section 22., there dm be no revival of 
an anterior will, except by the re-execution or a codicil duly 
executed. The will of 1852 remained in the custody of the 
deceased, and the presumption at law is, as it is not forth- 
coming, that he destroyed it animo revoeandiy but the so doing 
cannot, rince the Statute of Wills, operate in any degree as a 
revival of the former will. The (fuestion then is, whether,'* by 
the execution of a paper such as I have described, a revoca- 
tion has been effected, and what would be the best rule to 
govern such cases. It is manifest the varying state of circum- 
stances would create a wide difference. For instance, to lay 
down the rule that the destruction animo retoeandi of a sub* 
sequent will will necessarily leave in force a will made thirty 
years before under totally diflferent circumstances, and when all 
the legatees may be dead, and fresh connections have arisen — and 
that will would be wholly inoperative— might give effect to an 
instrument which would be wholly contrary to the intention of 
the testator. On the other hand, to say that a will destroyed 
ammo eancellendi should always revoke a former instrument, 
might, in very many cases, leave a testator intestate whose only 
object in the cancellation of the last will was that the former 
might take effect Leaving, therefore, the discussion of such 
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difficulties as th^se, which would be incidental to any general 
rule, let us consider what is the legal authority on this question* 

Firsts with respect to Common Law authority as to devises. 
Upon that we apprehend there can be no dispute, that in order 
to revoke a devise of real estate by a subsequent will, not i^ 
pearing, it must be proved that the contents were different ; 
but assuming for the purposes of argument that a distinction 
may be made between the devise of real, and the bequest of 
personal property, we are not called to pronounce judgment on 
any such case. But this, however, we must observe, with 
respect to the construction to be placed on the words, ** This is 
my last will and testament," it is difficult to suppose that such 
words can receive one interpretation at Ckimmon Law, and a 
different construction in the Ecclesiastical Courts. 

We will proceed, then, to consider what are the authorities 
bearing on this question with respect to a will of personal pro- 
perty, because there are authorities in civil law, and there, no 
doubt, it is laid down that a prior will is revoked by the execu- 
tion of a subsequent one. Whether that proposition is univer- 
sally true — even by the civil law — in the case of two wiUs 
of the same contents, or nearly so, it may not be necessary to 
inquire. The true question is, how far the doctrine of the civil 
law has been incorporated into the testamentary law as ad- 
ministered in Courts ezerciung jurisdiction over wUls of personal 
estate. 

The first case we have reported at length on this subject is 
the case of Hefyar v. Sefyar. (a) The learned Judge expressed 
his opinion in the following terms: ** I was of opinion that the 
executing of a second will of a different purport was, by law, a 
revocation of the first, though'the second does not now appear.** 
These words deserve great consideration, for on that ocoamon all 
the authorities of the civil law, as to the revocation of a wiU by 
the exeution of a subsequent one, were cite^ and yet Sir Oearge 
Lee qualified the proposition by the insertion of the words ** of 
a different purport ** Many former cases of revocation were 
cited, and amongst them Whitehead v. Jenninge. {b) There it 
was proved that the second will appointed a different executor. 
Such also was the case of Burt v. Burt (c) There is not a 
single case brought forward in which a will was held to be 
revoked by a Court exerciring jurisdiction over wills of per> 
sonal estate, by the execution of a subsequent one, the contents 
being wholly unknown. No such case has been dted. In the 
cases of Whitehead v. Jenningt and Burt v. Bwrt the former 


(a) 1 Lee)511. 

<») Court of Delegatei, 2Srd of Ma/, 1714. 


(c) Prerog. 1718. 
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Wills were held to be clearly revoked by the appointment of a y^^^^^^^J^ 
different ezecator, and that mighty perhaps, be explained by a Cotto 
reference to the civil law, and the effect of that law in the ap- gu^kbt. 
pointment of an executor; and the fact. that this circumstance judgment. 
wrought out the revocation is primA facie proof that such or 
umilar circumstances were indispensable to revocation — that 
without them the mere execution of a subsequent will would 
not revoke. We need not further refer to the case of Helyar v. 
Helyar, because it was decided on the ground that the contents 
of the subsequent will were wholly different, and the evidence 
to that effect was supported by all the probabilities of the 
case. 

The case of Moore v« Moore (a) is so very complicated in its 
circumstances that no safe conclusion can be drawn from that 
case as to the question of law, — none, in short; but it is not 
correct as stated in the marginal note, that the two wills were 
nearly of similar import In the one case the property was 
given to the two sons, and by the second will to one only ; that 
is to say, as to the first will, to which force and efficacy was 
sought to be given, it was held to be revoked by the execution 
and cancellation of the second ; but it is quite dear that the 
contents of the two wills were different, and different to the 
effect I have stated, independently of many other circumstances 
and &cts of minor importance. 

But there is a case appended in a note to Moore v. Moore, 
luunely, Paseey v. Hemming (&), in which we have the highest 
authority, that of Sir William Wynne, the highest authority 
generally considered as to testamentary law that we know of in 
Doctors' Commons. He makes use, according to this note, of 
the following words in Paeeey v. Hemming : ** Now, I think, 
in all the cases in which it has been held that the former 
will was revoked by the cancellation of the latter, — in all the 
cases I have looked into, at least, — it appears that the intention 
of the deceased was varied ; consequendy, there was proof that 
he departed from the intention of the first paper.** There 
probably is an omission of a word, he says, ** revoked by the 
cancellation of the latter," he means by the execution and sub- 
sequent cancellation ; but his meaning is sufficiently clear ; he 
has expressed it in terms which nobody can doubt, that in all 
cases in which it has been held that a former will has been 
revoked by the execution of a subsequent will, and that will 
was cancelled, it appears that the contents of the two were 
different ; that the testator had departed from the intention of 
the first. 

(o) 1 PbiU. 375. (b) 1 Fhill. 439. 
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c ^ . We will next advert to the caae of Henfrey v. Henfrty. (a) 

CuTxo This was simply a case of constructioDy whether the two papers 
Gi^nn^ should be taken t(^ether, or whether the latter was a revoca- 
tion of the former. We see no reason to doubt the correct- 
ness of that judgment, nor can we see how that case applies 
to the present. There the second paper disposed of the whole 
of the property of the testator, and was necessarily for that 
reason a revocation of the former. 

I will refer to one more case decided in the Ecdesiastical 
Courts, upon which the learned Judge in the Court below 
seems mainly to have founded his judgment, — ^the case of Fftnty 
V. fFest (b) Upon this^case we will first observe, that the two 
wills were essentially different ; that no executors were ap» 
pointed by the first; that executors were appointed by the 
second ; and that the only ground of argument was, that the 
whole of the personal estate was not disposed of by the second 
will* It is true. Sir Herbert Jenner Fust^ in his judgment, 
relies upon the fact that the testator called the wUl of 1838 
his last will ; but that is only one circumstance in conjunction 
with others upon which he based his decision. 

Now, let us connder how these authorities bear upon the 
present case. There is not one authority which lays down'the 
proposition that the execution of a subsequent will destroyed 
anifno revocandi by the testator, the contents of which are not 
known, revokes a prior will. On the contrary, in the case 
where a revocation has been held to be efiective, there has 
been proof of a difference of disposition. This alone induces 
us to doubt the correctness of the judgment in the Court 
below in the case now under consideration, and it appears to 
us unsound. That judgment is mainly based on the evidence 
that the latter paper contained the words, '* This is my last will 
and testament.'* We are of opinion that these words do not 
import that the paper contained a different disposition of the 
property, and that the mere fact of calling it by such words 
cannot posubly render it a revocatory instrument. We think 
that the interpretation put upon these words by Lord Brougham 
in his judgment of Stoddart v. Grant (c) is the true meaning to 
be attributed to them. With regard to any auxiliary cixcom- 
stances in this case, we think the evidence wholly fiiils to render 
any asdstance to the case of the respondent. 

Considering that the respondent on whom the anus probandi 
lies has fuled to prove what the law requires, — the execution of 
a subsequent will expressly revoking the former, and of different 

(a) 2 Carl. 468. (&) 1 Rob. 264. (e) 1 Macq. H. L. Css. 163. 
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ooatento, — we must rererae the judgment of the Court below, . ^^^' . 

and pronounce for the will propounded by Mrs. Cutto. Cittto . 

Dr. Haggard. The Court will grant us the costs out of the guasrt. 

The Court. No ; each party must pay her own costs. 
Proctor: Pritchard. 


BROWN agaifiBt BROWN, AND BROWN BY THEIR ^S^™ 

GUARDIAN. Cantebbobt. 

1 HIS was a question as to the grant of letters of administra- j. b. died, 

tion of the goods of Joseph Brown, late of the town and county ^f^ii^rjf 

of Haverfordwesty who died intestate on the 27th of December whom he had 

1853, leaving Agnes J. P. Brown, his lawful widow and relict ; JS^^of 

J. H. J. B. and J. W. B., his natural lawful and only children, her Bdultenr, 

who were infants. Sft chiiton. 

The grant of letters of administration to the widow was whom«dnring 

opposed by John Brown, the grandfather and guardian lawfully left o^r^her 

assiirncd to the said infants. charge. The 

• • • grandfluher. 

He allied, in an act on {)etition, that the deceased married in oa hehalf of 
August 1848, and lived happily with his wife, A. J. P. B. (by ^« ^^^ 
whom he had two children, J. H. J. B. and J. W. B.), until widow, and 
July 1852, when she formed an adulterous intercourse with ooait\o mnt 
W. C, one of his assistants; that deceased instructed his theadminls- 
soiicitor to prepare a deed of separation; that^ pending the t^il^^til 
instructions and execution of such deed, the said A. J. P. B. one of the chil- 
called upon the deceased^s solicitor, admitted her guilt, and come\>f age. 
begged the solicitor to intercede with her husband for her, in tinder the 
order that he should again live with her, which he had ceased the Coart 
to do ; that the deceased refused, and in the month of October ^^\ ^^ ^ 
1852, the said deed of separation was executed, whereby he bnt gave the 
agreed to allow his wife thirty shillings a week, and to allow *^2j^*?*J ^ 
the children (on account of their infancy, and by reason that eatate. 
he, from the nature of his business, had no settled place of TtwdingM. 
residence) to remain with her ; that the infidelity of his wife 
greatly preyed upon his mind^ and that in consequence thereof 
he, on the 29th of December 1853, committed suicide by 
drowning himself, having on the previous day written to his 
brother^ James Brown, informing him of his state of mind, 
and begging him^ in the event of his death, to see after and 
protect his children. The prayer was, that the letters of ad- 
ministration be granted to the guardian for the use and Benefit 
of the infants, and until one of them should attain the age of 
twenty-one years. 
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The answer on behalf of the widow, neither admitting nor 
denying the allegations respecting the adultery, admitted the 
separation, and alleged that she consented to auch separation 
from fear of the violent and strange conduct of the deceased ; 
that at the time the deceased committed siudde, he was, as he 
had been for some time previously, in an unsound state of mind ; 
and that such suicide was not attributable to the infidelity of his 
wife preying on his mind ; that during his lifetime deceased 
always allowed his children to remain under the care and pro- 
tection of their mother, who, at the time of their separation, 
went with the children to the residence of her mother, and 
had ever since continued to reside with her'; that since the 
deceased's death the said widow has received letters (annexed) 
of kindness from the various relatives of the deceased. ' 

Dr. Deape, for the guardian of the infants, contended that it 
was an established rule of the Court not to grant the ad- 
ministration to an adulterous wife, and that in the present case 
there was sufficient evidence of guilt to bar the widow's clainu 
At all events, it was dear that, whether guilty or not, the de- 
ceased considered her to be guilty. The Court, in the exercise 
of its discretion, would therefore rather grant the administration 
to the grandfather and guardian of the ehildren. He cited 
Lambell v. LambeU(a)y and Chappk v. Chappie (b), and 
Conyers v. Kilsan. (c) 

Dr. Bajifard, for the widow, argued to the same effect as the 
judgment of the Court. 


Judgment, 

The facta of 
• the case. 


Whaterer 

S rounds the 
eeeaaedhad 
for suspicion, 
he condoned 
ihe offence. 


Sir J. DoPSON. This is a question as to the grant of letters 
of administration of the effects of Mr. Joseph Brown, de- 
ceased. One of the parties applying to the Court for the 
grant is the widow of the deceased, the other is the grandfather 
of his infant children. 

It appears that the deceased lived happily with his wife from 
the time of their marriage in 1848, down to the month of July 
1852, and during that time had two children who are now 
both under three years old. The deceased was a travelling 
mercer, and in the course of his buriness was, in the year 1852, 
accompanied by his wife to Ireland. It was upon that ocoanon 
that disputes first arose between them ; circumstances occurred 
which at least excited his suspicions, and induced him to charge 
his wife with adultery with his assistant in his business. 

Mr. Brown, whatever ground he may have had for his sus- 
picions, continued to live with his wife until they returned to 
England ; that conduct on his part would clearly amount to 

(a) 8 Hagg. Ecc. 568. ih) 3 Curt. 429. (<;) 3 Hagg. £cc 556. 
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condonation at the time, and I do not find that he ever com- , ^^^ . 
menced or ever contemplated a suit for divorce. Bxowx 

Upon their return to England, however, a deed of separation ^^ 
was executed, by which it was agreed that Mrs. Brown should judgmatt 
receive an allowance for herself and children, and that they He ako gaye 
should continue under her charge. Mrs. Brown, on leavmg her JjJL^^ ^XLo^t- 
husband, went immediately to the residence of her mother, with ance, and 
whom she has continued to reside down to the present time. tb^BUk^r^^ 

It is said by the grandfather that his son separated from his imder ber 
wife on the ground of adultery, and that that is a sufficient f^^L^^ 
reason for the Court in the exercise of its discretion to refuse to of adultery » 
commit the administration of his effects to her. It is said, ^|^j^^^ 
moreover, that the charge is not now denied, but undoubtedly the Conit m 
there is no distinct admission of it; and I apprehend that, ^^^°^ 
being a criminal charge, she had a right to put the accuser to ordiDary 
the proof. It is certainly a case of suspicion ; but the Court '^"^ ^ 
should, in my opinion, have the clearest proof, or at least 
stronger proof than the present, of the adultery, before it 
departs from its ordinary practice as to the grant of letters of 
administration. 

It is admitted to be entirely discretionary with the Court, The grant is 
and the question is, whether, looking at all the circumstances [^of^'^ 
of the case as proved on both sides, I ought to reject the Coartnpona 
application of the widow, and commit the administration to the ^i^cireum- 
grandfather and guardian of the children. itanoes. 

Now, it appears that the deceased himself entrusted his The evidence 
infant children to her care, and that she then went to reside '^^^' ^®. 

widow to be a 

with her mother. It is, moreover, expressly sworn, that she yery fit and 

has conducted herself well since that period, ' whatever may ^^^e'the^'* 

have been her conduct antecedently. Here are letters which grant. 

speak of her in very high terms, which by no means justify the 

inference that she is a person unfit to be trusted with the 

administration of the deceased's effects; One from the deceased's 

sister after his death, in which she begs her not to give way too 

much to her feelings of grief, but to rouse herself for the sake 

of her children, and expresses the '' profoundest respect" 

towards her. It then contains this passage : ^ Now, my dear 

Mrs. Brown, concerning the goods, father has had them sealed, 

and are quite safe until the time when a settlement takes place 

for you and your dear children." Now, this letter was 

written by desire of the grandfather who is now opposing this 

grant ; but it certunly does not appeaj^to me that at the time 

that letter was written the widow was considered an improper 

person to be entrusted with the administration of the deceased's 

effects ; on the contrary, I think such a proceeding was con* 
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templated» and that the deoeased*8 family were taking the 
neoeesarjr steps to forward it. That letter is dated on the 9th of 
January 1854^ and upon the 29th the grandfather himself 
writes an aflfectionate letter to the widow» in the postscript 
to which, as I understand it, he expressly says that if his son 
(the deceased) had slept with them one day, they had de- 
termined to make an attempt to bring about a reconciliation 
for the deceased and hb wife to Ijve together again. 

Now, under these circumstances, ought I to take away the 
administration of the deceased's effects from his widow ? I say 
take away, because, according to the ordinary practice of this 
Court, she is considered to have a prior right to it. In support 
of his aigument to that effect, the learned counsel cited the case 
o( Lambell v. LamMl(a), but this was a question with respect 
to the will of the deceaseil being found in his repositories with 
the seal torn off, and not as to the right to the administration. 
On application being subsequently made to the Court for the 
grant to pass to the widow, the Court observeil, ** The grant b 
discretionary ; and as the widow lived separate, I decree it to 
tbie brother.'* But it does not at all appear under what par* 
ticuLir circumstances the deceased was living separate from his 
wife, and it must be remembered that the brother had an equal 
interest with the widow. I think tliere is nothmg in that case. 
Conyers v. Kiison {b) was also referred to. In that case there 
was a contest for the administration, and the Court granted it 
to the sister in preference to the widow, whom he condemned 
in costs. The circumstances, however, of that case were en- 
tirely different from the present ; the widow had, during her 
husband's lifetime been living with, and had in fact been mar- 
ried to another man. The Court, of course, refused to commit 
the administration to the widow. 

The case of Chappell against ChappeU{c) was also cited. In 
that case the deceased died, leaving a widow, a brother, two 
nephews, and two nieces, the children of a deceased sister. The 
brother opposed the grant to the widow, against whom various 
objections were urged ; but tliut case was very different from 
the present, in which the widow has been described by the 
relatives themselves in very favourable terms indeed* In that 
case the Court said, " I think I ought to exercise my discretion 
in &vour of the brother, in order to protect the interests of the 
children (the nephews and nieces), and ought not to leave the 
widow in possession of their shares of the money for so long a 
time as must intervene between the grant and the payment to 
the minors ; it is chiefly in reference to this circumstance that 
(a) 3 Hagg. £cc 670. (h) S Hagg. Ecc 556. (<;) 3 Cart. 429. 
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the Court so decides ; for I do not mean to aay that otherwise , ^^^' 
there is sufficient reason for refusing to entrust the widow with Bbown 
the mani^ement of this property.^ Yet Mrs. Chappell was not ^^^t 
only separated from her husband, but had actually married again jv^^* 
during her husband's lifetime. 

I do not think there is in the present case sufficient reason There were 
for refusing to entrust the widow with the management of the ^ncern^ bat 
property. There are no other interests but the widow's and the widow's ^ 
children's, and these children are the children of the widow, 
were intrusted to her care by the deceased himself, and have 
continued under her care up to the present time. She seems to 
be a fit and proper person, not only from the letters of the rela- 
tives, but from the affidavit of Mr. Lane, the solicitor, who 
swears to his belief '* that she is a fit and proper person to 
become administratrix, and to have the care and charge of the 
infant children of the deceased, by reason that she is an affec* 
tionate mother, a woman of education, and of domestic habits." 

It is in the discretion of the Court ; and I do not think, look- it [g ^ot a caie 
ing at all the circumstances of the case, that it is one in which ^^ *■ ^^^^.^ 
I should depart from the usual course. I therefore decree the nary practice. 
administration to the widow. 

Dr. Deane. The Court will give us our costs out of the 
estate? 

Dr. Bayfirrd. I trust not, Sir. That would be, in effect, 
condemning us in the costs, though the Court decides in our 
favour. After the letters of the relatives, upon which the Court 
has commented, this opposition to the grant was moat unjustifi- 
able, and its expenses ought not to be thrown either upon the 
widow or the children. 

The Coubt. I cannot take that view of it. I am of opinion T^« oppo- 
that there was some ground for the opposition, which was in- ]^« for the 
tended for the benefit of the children; and I do not think ■?^,^*'^*^V 
that I should burden the guardian with the costs. I decree the grandftttber u 
costs out of the estate, and direct that the sureties justify. entitled to hw 

Proctors: for the guardian, Toher; for the widow, Lawrie. theesute. 


Thk High 

COOBT Of 

« THE TELEGRAPH." ^?Pw"'. 

VALENTINE v. CLEUGH. Cooncn,. ' 

rp . . . -May 18. , 

X HIS was a suit for damage, by oollision, brought by the A Tcawi ijriog 
owners of the barque « Palermo " against the steam-ship « Tele- ^^^^ 
graph " belonging to the Belfast Steam Ship Company. exhibited • 
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. ^^^ , The act, on petition, allied Mai the '' Palenno,* on a Toyage 
from Liverpool to Genoa, was driven^ by streas of weather, into 
BeI£Mt Lough, and .was brought to anchor in the roadstead 
therein, about midway between Carrickfergos and Grey P^nnt, 
Clecos. at about 8 p. m. of the 29th of Noyember 1853. That at such 
■SxenriiSnff ^°*® ^' ^" about high water, the night was dear, with a light 
instead of at breeze, and a bright signal lanthom was hoisted and secured in 
^Ji^^^ her mizen rigging, and that the light in the said lanthom was 
Admirmitj burning brightly, so as to be visible all round, and so continued 
under the 'tmixl and at the time of the collision, &c* 
drcuiutaneei He answer, inter alia, alleged that as well before as at the 
be as visibU in time of and after the collision, the lights of the steam-ship were 
^^b^mf"^ burning brightly, and such lights would have been seen, on the 
the collision night in question, at the distance of more than a mile ; that 
himf ^^ no light whatever was burning at the mast head of the other 
occasioned hj vessel with which the steam-ship came in contact, as there 
fw>in^^^ should have been, pursuant to the Admiralty order of the 1st of 
litend reqnin- May 1852, which, if there had been, it could and would have 
Admiraitj been seen from the steam-ship in time to have prevented the col- 
ord^^ttt lision; and denied that any light was burning on the mizen 
appeal to the rigging of the vessel with which the steam-ship so came in con- 
^.^ £^°^^'* ^^^ ' ^^^ expressly allied t/iai such collision was solely owing 
that the light to the neglect of some of those on board the barque in not 
rii^Jr^hat ^*^"8 exhibited a proper light, or in having permitted the 
the deriatton same to go out, anchored as such vessel was in the direct course 
miralty order ^^ ^^'P^ proceeding from Belfast In reply, it was denied, on 
occasioned the behalf of the " Palermo," that if the light of the " Palermo - 
that therefore ^^ ^^ ^^ ^^^ °^^^ head, it could and would have been seen 
^^^vl!?^^ from the steam-ship in time to have prevented the collision ; and, 
was barred of o^ the contrary, it was allied that, riding as the '' Palermo ** 
'^Tbe^' ^^ ^^' ^^^ mizen rigging to which the said light was attached 
demned in the and burning brightly at the time of the collision, was the best 
Courtef ^^^ position for enabling those on board the steam-ship to see the 
Ptead'mgs, ^g^t and keep clear of the barque. 

This was denied in the rejoinder. 

Dr. Haggard and Dr. B. J. Philtimore appeared for the 
'< Palermo,'* Dr. Addam$ and Dr. Dagent for the '' Telegraph.'* 

Summtng-up. Db. Lushington, addressing the Elder Brethren (a), said : 

imchT^*\ Gentlemen, it may be convenient, before I advert to the 

prove, in cases particular circumstances of this case, to point out to you what 

^atshe was ^^ ^^® mleB of law with respect to cases of collision with ships 

properly * that are lying at anchor, and that I can do in a very few words. 

£id oompUedj Where a suit is brought by the owners of a vessel lying at 

snhtuntially ^^j Captain Nelson and Captoin Weare. 
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anchor in a fmrway or roadstead at the time of the collision, it ' . 

most be proved, in the first instance, on behalf of such a ship, Thx 
that she was anchored in a proper place, and a proper manner ; " m***^"*- 
and if the collision took place at night, it must farther be «. 

proved, as now settled, that she has substantially complied with Cleooh. 
the requisitions of the Act of Parliament in regard to the Summing'tq>. 
hoisting of a light It is indispensable that these positions with the rega- 
should be established at the commencement of such a suit, and gpecting lights. 
when these are proved, in any particular case, then the burden 2^^??^'"^^ 
of proof shifts, and it lies upon the ship against which the shiita. 
action is brought, whether a steamer or a sailing-vessel, to show 
under what circumstances, or how it was, that the collision 
with a vessel so lying at anchor took place. This rule is ob* 
viously founded upon principles of good sense, because a vessel 
lying at anchor is naturally and necessarily incompetent to 
take any measures to avoid collision, beyond that of making 
known to other vessels in her vicinity the position in which she 
is lying. If she places herself in a proper position, and makes 
that position sufficiently known, then it is the duty of all ves- 
sels, either steamers or sailing-vessels, proceeding in the neigh- 
bourhood of such vessel, to avoid coming into collision with her. 

These are general principles of law, which I apprehend to be 
perfectly undoubted. Let us now proceed to consider the 
particular circumstances of the case before us, and in so doing, 
let us, in the first instance, lay aside all questions which have 
been discussed in argument on the one side and on the other, 
which are not necessary for us to consider, or even proper, 
perhaps, to take into consideration at all. 

It is to be observed that those who have brought forward the There is no 
case of the " Palermo " have not alleged that the " Telegraph "* the™^e^* 
was going at an undue speed ; they make no averment of that '^^ S^ii^K ^^ 
kind ; they have contented themselves with stating the manner speed, 
in which the collision took place, and there is no charge that 
she was going at undue speed. It appears to me, therefore, 
that we need not consider with any particularity the rate at 
which the '* Telegraph '^ was sailing, but it must be presumed 
that she was going at her ordinary speed. 

Again, with respect to the course which the ** Telegraph " or wm pur- 
was pursuing at the time. I apprehend, as it is not stated that i|^^i^~ 
she was out of her proper course, it is to be assumed that no coune. 
culpability attaches to her in this respect It certainly was the 
duty of the parties proceeding in the cause, if it were intended 
to bring forward any such question on the present occasion, to 
state it clearly and with precision, but this has not been done 
atalL 
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Thx 

''Tblbohafh.*' 

Vauoitui 

CUBUOR. 

Tbesole^ 
qaestion i^ 
irhetlier or not 
the**Paleniio" 
had a proper 
light hoisted. 

8hecertauil7 
hadnotoom- 
plied Hteraify 
with the re-> 
gulataona. 


If fooh non- 
oompliance 
oceaiioned the 
coUiaioo, aha 
is h7 the 
statute barred 
of recoYeiy for 
the damage 
sastained 
therebj. 


The question 
is, the degree 
of Tisihility of 
lights in 
dmerent pou- 
tions. If a 
liffht in the 
miaen rigging 
be not so 


This narrows the whole matter to what I am now about to 
bring under your attention. I apprehend the ** Palermo " was, 
at the time in question, lying at anchor in a proper place, and 
was properly anchored, so far as appears. That I apprehend to 
be a position which is not contradicted on the present oocamon ; 
but the main controversy, the great point wluch I shall have to 
submit to you is, whether she had or had not a proper light 
hoisted. 

Now, gentlemen, it is perfectly dear, indeed it is admitted 
on all sides, that she has not literally complied with the pro- 
visions of the Act of ParUament, because the provisions of the 
Act of Parliament are in the following words : — ** All sailii^- 
vessels at anchor in roadsteads or fairways shall be bound to 
exhibit, between sunset and su arise, a constant bright light 
at the mast head. Whatever might have been the light 
which the ** Palermo ^ carried, it is admitted that she had no 
light at the mast head. Then we must look to see, first, what 
are the legal consequences of not having literally complied with 
the statute and the regulatidns made. The legal consequences 
are these ; without reading them in the precise words of the 
provisions of the Act of Parliament, and I only omit to do it 
because you are so familiar with them^ and I have so repeatedly 
had occasion to bring them under the notice of the Trinity 
Hasten ; the legal consequences, in substance, are these, vide* 
licet, that a neglect to comply literally with the directions of the 
Lords Commissioners of the Admiralty by not hoisting a bright 
light at the mast head, shall preclude the parties guilty of such 
neglect from recovering the loss sustained in any collision where 
it shall f^pear that such collision was occasioned by the non- 
observance of that rule ; and that brings the case back to thb 
short point, whether you are of opinion that the omitting to 
hoist a light at the mast head was the occasion of this collision. 

Grentlemen, looking to the evidence, I am satisfied in my 
own mind, but it is for you to determine i^ that there was a 
light hoisted on board the ** Palermo ** at the time the pilot 
quitted. That such light was hoisted^ according to all the 
evidence, in the larboard miaen rigging, and that the light 
continued to bum at the larboard mizen rigging at the time of 
the collision. 

Now, that being so, the question resolves itself into the 
degree of visibility, if I may use that expression, between a 
light hoisted at the mast head and one hoisted eighteen feet 
above deck, on the larboard mizen ri^ng. The solution of 
this question must depend on connderations which particularly 
belong to you as relates to this particular case, because you are 
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proceeding from the port of Belfast, would be able to descry a Ths 
vessel with the same facility, with a light hoisted at the larboard *^^^ 

mizen rigging, as she would if it had been at the mast head. ,;. 

If you are of opinion that she would not, then I cannot help Cubuoh. 
thinking that this collision might have been avoided by hoisting ^«»«*V«P- 
a light at the mast head, and that it is fairly to be inferred that ^^niasUiead, 
the collision was occasioned in consequence of its not being so ^e legal in- 
hoisted. On the other hand, if your nautical knowledge leads x^^ coUisiou 
you to the conclusion that, in all probability, the light would be T"^^' ^^^^ 
equally discerned at the larboard mizen rigging and at the deriation ft-om 
mast head, then, under these circumstances, it appears it would ^® "^ 
be impossible to say that the collision was occasioned by a 
disregard of the terms of the Act of Parliament. 

I do not know that I can possibly put the question to you in 
a stronger and clearer light than I have put it. You have the 
evidence on the one side as to the light burning brightly, so 
that it could be seen at a distance ; on the other hand, evidence 
of most respectable persons on board the steamer, who can 
swear — not to the fact, all they can swear to is their belief — 
that if the light had been at the mast head, they must have 
discerned it ; and they also swear that they did not see the 
light- 
Now, gentlemen, these are the points on which I wish to 
have your opinion, and if you are desirous we will retire to- 
gether and consider them. 

On returning into Court, after conferring with the Trinity JWc^MMf. 
Masters, Db. Lushington said : — 

The Trinity Masters are of opinion, looking at all the cir- The light in 

cumstances of the case, that a lieht hoisted in the larboard l^fj^f^'^.. 

, , rigging was 

mizen rigging was as visible as if it were at the mast head, as risible a^ 
They say, moreover, that if any comparison is to be drawn headfandUhe 
between the two positions, they think all the circumstances of " Palermo/* 
this case show it would be more visible at the larboard mizen ^ot Umd of 
rigging, than it would have been at the mast head. Therefore I ^^ reoorery.* 
pronounce for the damage. 

Against this judgment the '' Telegraph " appealed. The Appeal 
cose, under the name Valentine and Others against Cleugk, was 
argued before the Privy Council (a), by 

Dr. jtddams and Mr. Forsyth for the appellant. 

Dr. Haggard and Mr. Willes for the respondent. 

(a) Present the Rt. Hon. Sir J. Dodton^ and the Rt. Hon. Sir E. 
PatUfon^ the Rt Hon. Sir John Ryam, assisted by sailing masters. 
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No blame 
attaches to the 
••Palermo" 
for her an- 
chorage, nor 
to the *< Tele- 
graph '* for 
her speed or 
course. 

The sole 
question re- 
spects the 
lights ex- 
hibited bj the 
•• Palermo." 


The discre- 
pancy between 
the witnesses 
may be easily 
accounted for. 


Sib J. Patteson dellyered the judgment of tbe Court. This 
is a question decided originally in llie Court of Admiralty, with 
respect to the damage sustained by the barque ** Palermo,** in 
consequence of the steamer *' Telegraph** having stmck her 
stem, as she lay at anchor, and done her considerable damage. * 

Many witnesses have been examined on both sides, and there 
are the usual discrepancies appearing in their evidence, probably 
not from anything like an intention on the part of the wit- 
nesses not to speak the truth, but from the bias which they 
naturally all feel, both on the one side and on the other, to state 
the facts favourably to their own party. Many points appa- 
rently might have arisen in the course of giving that evidence, 
besides the one upon which the decision ultimately went ; but 
all those pointts, whatever they were, which might have arisen, 
have been disposed of by the learned Judge in the Court below, 
in his address to the Trinity Masters. We are very glad they 
were so disposed of, and we quite agree with him in the view 
which he took with respect to those points, and with respect to 
the general law which he laid down on the subject. 

It appears to be quite clear, according to the evidence, and 
according to the opinion expressed by the learned Judge himself, 
in addressing the Trinity Masters, that the '* Palermo** was 
anchored in a proper place on the night in question. It appears, 
also, that the steamer was proceeding from Belfast to Liverpool 
in her proper course ; that her steering was proper, and her 
speed such as was right and proper. Therefore, there was 
nothing wrong done by the owners of the ** Palermo,** with 
respect to anchoring ; and notlung wrong done by the owners 
of the steamer, with respect to the course she was pursuing, or 
the speed at which she was going ; but the whole question turns 
upon the position of the light that was exhibited, if any light 
were exhibited, by the •* Palerma** 

Now doubtless many of the witnesses for the ** Tel^raph ** 
say there was no light at all exhibited by the " Palerma" One 
can easily understand their saying so ; if in truth they did not 
see the light, they would say there was none. But it does not 
follow that there should be no light because they did not see it. 
The. light may have been placed in such a position that they 
were not able to see it* But it is positively sworn by the per- 
sons on board the ** Palermo,*' that there was a light in the 
larboard mizen rigging, which was put there as soon as she came 
to anchor, remained there an hour and a half before and until 
after the collision took place, and continued burning brightly as 
before. 

There are other questions as to the state of the weather, upon 


Yalbmtdse 

V. 
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which the witnesses seem not to agree. Some say that it was . ^^^' , 
raioj^ some that it was haxjr; and other witnesses say that _ Thx 
lights could be seen all through the night wherever they were 
exhibited. It is sworn that the steamer passed some thirty 
vessels that exhibited lights^ and she did not strike any of them. Cuuok. 
It is admitted that the state of the night was such that lights judgment 
could be seen to a considerable distance^ whether to such a dis- ^ -^Rpeo^ 
tance as on a dear dark nighty as it is called^ is another ques- 
tion ; but still they were seen to a considerable distance. 

All that is cleared away ; and we now come to the question Coutraction 
rused on the Act of Parliament^ 14 & 15 Vict, a 79., and to the yieJe. 79. 
r^ulations of the Lords of the Admiraltyi which were made in •- ^7. 
pursuance of the Act, and which, by virtue of the Act, have the 
force of an Act of Parliament, because it is expressly said that 
the liord High Admiral, or the commissioners for executing the 
office of Lord High Admiral, may make regulations for lights, 
and that all such regulations shall continue in force until they 
be revoked. The 27 th section, regards vessels passing each 
other where both are in motion; therefore, that need not be 
adverted to. Then comes the 28th section, which says, *^ If in 
any case of a collision between two or more vessels, it appear 
that such collision was occasioned by the nonobservance either 
of the foregoing rules with respect to the passing of steamers, 
or of the rules to be made as aforesaid by the Lord High Ad- 
miral, or the commissioners for executing the office of Lord 
High Admiral, with respect to the exhibition of lights, the 
owner of the vessel by which any auch rule has been infringed 
shall not be entitled to recover any recompense whatsoever for 
any damage sustidned by such vessel in such collision, unless it 
appears to the Court before which the case is tried that the 
drcumstances of the case were such as to justify a departure 
from the rule." Now, here the circumstances of the case do 
not appear to be such as to justify a departure from the rule. 
In the Court below, on the part of the *^ Palermo,** no reason Ko reason 
was given why the regulations were not strictly and literally S^pJf^^JiJ® 
complied with ; to this I shall advert again presently. They why the Ad- 
do not say there were such circumstances as justified a depar- JJ^Tnot**^^'^ 
ture from the regulations ; they do not put it on that ground ttrietiy ad- 
at alL ^•^ *^ 

The section then goes on, '' And in case any damage to per- 
son or property be sustained in consequence of the nonobserv- 
ance of any of the said rules, the same shall in all courts of 
justice be deemed, in the absence of proof to the contrary, to 
have been occasioned by the wilful default of the master, or the 
person having the charge of such vessel ; and such master or 

Bt & ▲. — VOL. I. F F 
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Other person bIuJI, unless it appears to the Court before ir hich 
the case is tried that the circumstances of the case were such 
as to justify a departure from the rule, be subject in all pro- 
eeedingSf whether civil or criminal, to the l^al consequences of. 
such default.'' Here, therefore, it is perfectly dear that if the 
regulations which are put forth by the commissioners of the 
Admiralty are not literally complied with, and any collision 
takes place, and damage occurs, which is attributable to depar- 
ture from the regulations, and not under justifiable circum- 
stances, the party who has so departed from the r^ulations 
cannot recover ; supposing always that the damage arises from 
that departure. 

Then we have the Loifls of the Admiralty making a regula- 
tion; and it is upon that that the case really turns. It 
distinctly says, '*all sailing-vessels" — ^the ''Palermo" was a 
sailing-vessel — ''at anchor** — she was at anchor, — "in roadsteads 
or fairways, shall be also bound to exhibit between sunset and 
sunrise a constant bright light at the mast head, except within 
harbours or other places where regulations for other lights for 
ships are legally established." Then it goes on to say : " The 
lantern to be used when at anchor, both by steam- vessels and 
sailing-vessels, to be so constructed as to show a clear good 
light all round the hori^n." This is perfectly plain, except 
there be any difficulty with respect to what is meant by "at the 
mast head." It does not say at what mast head, whether fore- 
mast, or mainmast, or mizenmast ; but simply, " at the mast 
head." Now, in the course of this discussion, it seemed to be 
somewhat assumed, we thought, that the words " at the mast 
head" referred to the first mast, — perhaps I do not express 
myself nautically, — and might mean, on or attached to the mast. 
If that were so, it is obvious that putting a light agunst the 
mast, whether on the one side or the other, must necessarily 
prevent the light being seen all round ; it would be dark on the 
other side of the mast. It seemed to us very extraordinary 
that that should really be the meaning of " mast head." Upon 
consulting the gentlemen whose assistance we have, they were 
kind enough to tell us what seems to be the meaning ; and, 
looking ourselves at the words, " the lantern shall show a clear 
good light all round the horizon," we are clearly of opinion 
that " at the mast head," means " at the very top ;" that if the 
to[^aIlant mast be standing, it must be at the topgallant mast, — 
whichever is the standing mast, that is the mast. We do not 
mean one of the three masts as compared with the other masts 
of the vessel ; perhaps there is a choice as to the mast. There is 
no difficulty in doing this. There are halyards by which it is 
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easier to run a light to the top than to put it against the mast 

N0W5 if the lantern were at the very top it would show a light Thb 

all round the horizon. It is conceded hj the respondent, that " *™'<»*^'"* ' 

those who had charge of the *' Palermo" did not literally v. 

comply with the regulation; they did not hoist a constant Cmuoh. 

bright light at any mast head at all ; but they hoisted a light on "^^'^T^ 

the mizen rigging; and so far it is quite plain that they ^^'PP^^ 

departed from the literal meaning of the Act of Parliament, 

and the regulations of the Admirdty. As we have already said, 

the r^ondent has not assigned any specific reason to justify 

the departure from these regulations, and the case is not put 

upon that ground ; but it is very justly, and most fairly and The qpettioQ 

properly put in the address by the learned Judge to the property pat 

Trinity Masters: "Whether you are of opinion, that the totheTnnity 

.. ,. 1,, , 111 • «• Bfisteri by 

omittmg to hoist a light at the mast head was the oc<»ision of the Judge of 
this collision." The learned Judge goes on to say, «*The ^J^"* 
solution of this question must depend on considerations which 
particularly belong to you^" (speaking to the Trinity Masters 
who assisted him), as relates to this particular case, because you 
are best capable of judging whether this vessel the ' Tele- 
graph,' proceeding from the port of Belfast, would be able to 
descry a vessel with the same facility with a light hoisted in 
the larboard mizen rigging, as she would if it had been at the 
mast head.'' The '' Palermo " was anchored, be it observed, 
with her head to the south, about S. S. E., or thereabouts, and 
the wind was blowing against her head ; the proper course of 
the steamer being E. by N., she would come on the starboard 
side of the vessel, this light being in the larboard mizen rigging. 
We do not think there could be a mistake in the Court below I^ the light 
with respect to the steamer coming on the larboard side, and apart of the^ 
not on the starboard, because the evidence is so dear as to jewel where 

1 . -nil iTi . «▼/. it could not he 

these pomts. But the learned Judge goes on to say, " If you seen so ^eU 
are of opimon that she would not," — that is, not see the light so 5!^**i^ji 
well as if it were placed at the mast head, — *' then I cannot the mast head, 
help thinking that this collision might have been avoided by ^|^^^J|^Qid 
hoisting a light at the mast head ; and that it is fairly to be in- he that the 
ferred that the collision was occasioned in consequence of its thTAdmiraity 
not being so hoisted." Now, we think that inference very fair rule oc«i- 
and very right and proper; because, there being express collision, 
regulations of the Admiralty, that lights are to be hoisted at though 
the mast head, if you will, of your own authority, and without 
justifiable reason, depart from the regulations, and put a light 
somewhere else, it ought to be at your own risk. The conse- 
quence of making nice distinctions in every case that arose 

rr 2 
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. ^^^' . would be in a great measure to do away with the Act of ParUa- 

Tbb ment, and the regulations founded upon it 

•^Tma ofcAyH ." Now, as admitted in aigument, it is not departure fipom the 

^"^'"'* regulations which would preclude a vessel from recovering 

CuivoH. altogether, unless that was the occasion of the collision. It 

im^!^7ma ^S'^^ ^ ^ ^^^^ i&ight, so that a vessel could be seen without a 

aeTiitioD from ^'^^ ^^ there might be misconduct on the part of the other 

the rde is of vessel ; and in these and a hundred other cases that might be 

to noorery, V^^f ^^® party would be entitled to recover (a), although the 

^kM the regulations had not been complied with. Clearly the coUiuon 

occasioned bj must be traced to a departure from the regulations ; but it is 

sach deviatioik our desire that it should be understood that those who depart 

from them, do it at their own periL 

The learned Judge goes on to say, ** On the other hand, if 
your nautical knowledge lead you to the conclusion that, in 
all probability, the light would be equally discerned in the 
larboard mixen rigging and at the mast head, then, under these 
circumstances, it appears it would be impossible to say that the 
collision was occasioned by a disregard of the terms of the Act 
of Parliament.^ Now, nothing can be fairer than that way of 
putting it; and it really is reduced to this simple question, 
whether the Trinity Masters and the learned Judge, who 
acquiesced in their view, are right in the opinion at which they 
arrived, because the whole case turns on that. ** The Trinity 
Masters,'' the learned Judge sud, ''are of opinion, looking at 
all the circumstances of the case, that a light hoisted in the 
larboard mizen rigging was as visible as if it were at the mast 
head.** 

No doubt it might be as visible to persons on the larboard 
side of the vessel; but was it as visible to all persons? is the 
question. He then proceeds : '' They say, moreover, that if 
any comparison is to be drawn between the two positions, they 
think all the circumstances of this case show it would be 
more visible in the larboard mizen rigging than it would have 
been at the mast head.** Their Lordships are in very great 


(a) It is Apprehended that it is 
not the intention of the Court to 
lay it down that in all cases where 
there is misconduct on the part of 
the Tessel proceeded against, the 
vessel proceeding would be freed 
from the statute conseauenoes of her 
disobedience to tiie Aomiralty regu- 
lations, but merely that she would 
not be liable to those consequences 
when the misconduct of the vessel 
proceeded against wholly occatUmtd 
the collision. Otherwise this deci- 


sion would, in effect, overrule the 
decision of the Admiraltj Court in 
the '^AUwdl,'^ 1 Ecc. & Adm. Rep. 96. 
and the "* WantfeO,'' I £ec & Adm. 
Bep. 269., for in both those c^^es the 
Court held that there was mi sconduct 
on the part of the vessels mooeeded 
against, but that as the coUisioa was 
in part occasioned bj the nonobe- 
dienee to the Act of Fariiament or 
the Admiralty rules on the part of 
the vessel proceeding, she oould not 
recover. 
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difficttltj to understand how they arrived at that condusion. 

How it could posflibly be Baid to be more Twible, we are really Tbx 

11 . ••Tmjwbafh- 

quite unable to conjecture. 

We have had the advantage of being assbted by gentlemen ^ 

fully conversant with matters of this sort, who are clearly of Cleooh. 
opiaion, as their Lordships are clearly of opinion, that the ^"j^2l 
Trinity Masters were entirely wrong in their view of the case. ,j^^ ^^^ -^ 
The question turns simply upon whether or not the steamer, the ?»*^^^ 
coming as she did, would be able to descry the vessel with the ^|^^ 
same facility with the light hoisted in the larboard mizen JJ^j^^J^^ 
rigging, as she would if it had been at the mast head. The ^aut head. 
Trinity Masters — and the learned Judge adopted their de- 
cision — have determined that she would be able to do it The 
Sailing Masters who assist us entertain a totally different and 
opposite opinion ; and in their view we concur, as we think she 
certainly could not Here is the light in the mizen rigging ; 
here is the steam-vessel coming up, and no doubt the mizen- 
masty and the sail that was brailed up, and various other things, 
might very likely have hidden the light from view ; but if it 
had been at the top of the mast it could not have been hidden. 
Therefore we cannot see, looking at it as ordinary men and not 
practical men, how there can be the slightest doubt on the 
question ; and we are assisted by nautical men, who take the 
same view of the case. 

We are clearly of opinion that the view taken by the Trinity 
Masters is not a just and proper view ; but that the light was 
in all probability hidden by the position in which it was placed ; 
at the mast head it might, and in all probability would, have 
been seen. Be it observed, there was a good look-out on board There waf a 
the steamer, which fact is not denied. It is admitted they had ^'^^^^ 
seen a great many vessels — there was a cautious look-out ; and steamer, and, 
therefore, it is fairly and properly to be assumed (indeed, from m^ll^beaJ^ 
the facts of the case it is quite apparent) that this collision was* aomed that 
occasioned by a breach of the regulations, in not placing the ^^^b ooeaaioned 
light at tiie mast head. That being so, by the Act of Parlia- ^'a^aST*^ 
ment the owners of the ** Palermo ** are not entitled to recover, miralty rale. 

Their Lordships are of opinion that the decree and sentence The ** Pa- 
of the Court below must be reversed and the cause retained ; fore.^oumot * 
and that the owners of the '* Palermo " must be condemned in ^^^^^r* ^^ 
the costs below as well as here. The unsuccessful party must demned in the 
take the consequences of bringing an action which he <s&nnot ^^^ ^^ 
sustain. We shall advise her Majesty accordingly. Judgment 

Proctors : for the " Palermo,'' Stokes ; for the « Telegraph,'' wTened. 
BathursL 
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THE " FLECHA." 

IHIS was a suit for necessaries brought by Mr. WQIiam 
Bacbe, of Bermondsey, engineer and millwright, against the 
foreign steam-ship '^Flecha.'' The amount claimed was 87 JL 14«.6c£. 
A tender of 15L 2s, for certain repairs was made and rejected. 
The dispute was respecting the terms upon which two pro- 
pellers had been supplied. 

The act on petition alleged thaif in pursuance of the orders of 
H. Seenwen, the master of the Belgian screw-vessel ** Fleoha," 
Mr. Bache did, in the month of August 1853, and the five 
following months, furnish certain articles, and perform certain 
reparations, to the said ship while in the river Thames, amount- 
ing in value to the sum of 87/1 14s. Sd., to wit, &c. : '* November 
16. To a new propeller, and fixing the same, with keys, 402. 
January 26. To altering pattern of propeller, and a new pro- 
peller, fitted with keys, &a, 35/.^ &c. ; that application was 
duly made to the sud master for payment ; but that he hath 
refused, and still refuses to pay the same. 

The answer alleged that in November last, James Lowe, the 
patentee of a certain new screw propeller came on board the 
*' Flecha," with Mr. Bache, and after representing to the master 
the merits thereof, stated that by adopting the same the vessel 
would be enabled to make two knots per hour more than could 
be obtained from the one she had then in use, and with a less 
consumption of fuel ; that in answer to the master's inquiry, . 
Mr. Lowe stated the cost of such a screw would be 40L ; that it 
was also distinctly agreed that if the screw did not answer the 
purposes intended no charge whatever was to be made for the 
same ; that on these conditions, and for the sum aforesaid^ a 
screw on Mr. Lowe's patent was ordered by the master; that 
in the month of November the screw was fixed, but on trial to 
Ghent and back the same was found to be wholly ineffectual, 
and the patentee, Mr. Lowe, having again come on board with 
Mr. Bache, they both at once declared they saw how and where 
they had made a mistake in the construction of the screw, and 
prevailed on the master to allow them to make a second screw, 
whereby they engaged to remedy the mistake made in the first ; 
that they accordingly took away the first screw, which they 
retained, and still retiun ; that in January 1854, they furnished 
the second screw ; but that it was found upon trial to be quite as 
defective and useless as the first ; that upon both trials it was 
found that instead of the new screws accelerating the speed of 
the *'Flecha," she lost six hours in a passage usually performed 


THE ECCLESIASTICAL AND ADMmALTT BEPORTS. 439 

in aboat twenty ; thai in consequence of such defect the screw . ^^^' . 
had to be unshipped, and the original screw of the vessel ths 
replaced ; that since that time the '* Flecha ^ has been working ** Fucba.** 
with her said original screw, until the week preceding the I%«uKii^. 
giving in the plea, when it was replaced by a new screw made 
in Ghent; that after the failure of the second screw Mr. 
Bache was requested by letter to fetch the same away, but as 
he took no notice thereof, the said useless screw was landed on 
Mr. Cotton's wharf, Bermondsey, near the premises of Mr. 
Bache, where the same now remains, the said Mr. Bache, 
although duly informed thereof, having n^lected to take the 
same away; lAa^ during the whole time the n^otiations and 
trials aforesaid were going <m, the master of the ^< Flecha" 
was led to believe that he was treating with Mr. Lowe, the 
patentee; that he made no engagement whatever with Mr. 
Bache with regard to the said screw ; but that Mr. Bache took 
his instructions relative thereto from Mr. Lowe^ as he had 
previously done for a screw furnished by a Mr. Bankin, which, 
like Mr. Lowe% turned out a failure, but for which no charge 
was claimed. That in reference to the other items, &c 

That the ** Flecha " is a vessel going and returning every 
fourteen days to and from London and Ghent, and not a foreign 
vessel, contemplated under the Act of 3 & 4 Vict c 65. s. 6. 
That the " Flecha " has been twice arrested, and twice bailed 
on the same claim (a), and the owner has been thereby put to 
vexatious expense in this matter. The prayer was, that the Judge 
would be pleased either to pronounce the tender sufficient, or 
to refer Mr. Bache to substantiate any claim he may have to a 
jury to enforce the same, if entitled to any, and to condemn 
Mr. Bache in the costs of this suit since the tender. 

On behalf of Mr. Bache, the principal averments were 
denied, and it was alleged in the reply, that the two screws 
were supplied by Mr. Bache in the ordinary course of 
trade, and without any condition or agreement whatever to 
the effect that if they did not answer no charge should be 
made ; that the propeller first supplied did answer the pur- 
poses required thereby ; that the pattern and make thereof was 
superintended by Mr. Lowe, the patentee (for which pattern 


(a^ Inoonseqiienceof amiBappre- that the <^lMnl«M^1 of the nut wts 

hension respecting the assignation analuffoas to a nonsuit; that the 

on the part of the plaintiff, &e suit plaintiff had a right to arrest the 

was dismissed, and upon the Teasel ship a second time ; that he must pay 

being arrested the second time, the the costs incurred in the first aotion, 

owner appeared under protest. The but that the defendant must pa/ the 

question as to the ship's liability to a costs of the appearance under pro- 

■eoond arrest upon the»same claim test 
was argued, ana the Court decided 
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aod saperintendence Mr. Baohe pud Mr. Lowe the sum of 62.); 
that it was made in the same manner as the former sucoessfiil 
propellers (a) had been made ; that the master of the '* Flecha " 
required a propeller made according to his own plans and 
wishes, which he thought and said would answer better ; thai 
he gave Mr. Bache an order for another aflber and in conse* 
quence of its being found impracticable to alter such propeller 
according to the master's wishes, and the price of the second pro* 
peller was agreed between the master and Mr. Bache at ZOL, &c. 

Thai the said vessel is a foreign and sea-going vessel, and 
sails under the Belgian flag, and with Belgian papers, &c. 

The Queen*s Advocate and Dr. Spinks appearc^l for Mr. Bache; 
and Dr. Basfard for the «• Flecha." He cited the " Sophie ^ (6) 
and the « Ocean."* (c) 


Judgment. 

The poirer of 
the Coart to 
direct an issue 
to be tried by 
a jury shoqld 
only be ex- 
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important and 
difficuit qties* 
tions. 
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Db. LtJSHiKGTON. The first point to which I must applj 
my mind is the question whether I ought, in compliance with 
the prayer of the act on petition, which has been so strongly 
pressed by Dr. Bat/ford, to send this case to be tried by a jury. 

Undoubtedly, the Court has power, if it think fit, to direct a 
trial by jury of any issue in any contested suit depending here ; 
but in a case like the present, where there is a difference of only 
60/. or 70/. between the parties, it would, in my opinion, subject 
the Court to severe censure. It was only intended that the 
Court should exercise the power in cases where some important 
issue was involved, and not in cases like the present, where 
the principal difficulty lies in discrepant evidence as to the 
terms of a contract Indeed, I cannot think it was the in- 
tention of the parties to make a prayer of that kind, a com* 
pliance with which, would necessarily entail expenses far beyond 
the amount in dispute. They seem to be under some misappre* 
hension on the subject, and for their sake, no less than for the 
credit of the Court, I must decline to accede to their request 

I now come to the next objection. It is sidd that the jurte- 
diction of the Court depends upon the Act of Parliament, and 
that the facts of the case do not bring it within the meaning <3i 
the words of the Act, according to their true construction. 

Now the facts are these : this vessel belonging to Belgian 
owners, and sailing under Belgian colours, has, for the last two 
years, been constantly running, every fortnight, between Ghent 
and London, with cargoes and passengers. On various occasions 

(a\ This patent lerew had been 
supplied to eereral steamers, among 
which was her Majesty^s yacht 
" Fairy." 


Qi) 1 W. Bob. 86S. 


SeeNstesofCasesySl. 
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wben lying in the Thames, Mr. Bache, an English engineer, has , ^^^' . 
done repairs to her machinery ; and on two oocasions, according Tbx 

to his statement, has supplied her with a screw propeller. These ** Fmchi." 
being the facts, what is the law applicable to them ? The words J^idgamL 
of the statute, fairly construed, must govern this Court. It 
enacts, section uzth, that " the High Court of Admiralty shall 
have jurisdiction to decide all claims and demands whatever for 
necessaries supplied to any foreign ship or sea-going vessel, and 
to enforce the payment thereof, whether such ship or vessel 
may have been within the body of a county or upon the high 
seas at the time when the necessaries were furnished in respect 
of which such claim is made.** 

Now the first question will be. Is not this a foreign ship ? The in a pu- 
second, Are the articles alleged to have been furnished necessary y^'^^?"" 
or not ? I apprehend that this vessel is to all intents and pur- ii neeewarj to 
poses a foreign ship, and the fact of its frequent voyages to ^hi^'^ 
England cannot divest it of that character ; and, looking at all perfect work- 
the circumstances of the case, and the nature of the trai&c in ^ntTrmnrr'^ 


which she was engaged, viz., carrying passengers between the ^^ ^^ 
two countries, I am of opinion that the articles were necessaries the stmt. 
within the meaning of the statute. It is clear that to a vessel ' ^ ^5^ 
of this description a screw propeller is a necessary ; but it is 
argued, that although a propeller may be a necessary generally, 
yet in this particular instance it was not so, because the vessel 
was perfectly capable of making her voyage in safety with her old 
screw. I cannot accede to that proposition, for I think there is 
a necessity to make such vessels perfect and seaworthy in all 
respects. The opinion of the Court will always be that these 
vessels, to which the lives of. passengers are entrusted, should 
be constantly kept in that state of repair which most conduces 
to their safety. The learned counsel has cited two cases in Theolaofe 
which I formerly expressed my opinion as to the reasons which J*L?*^ 
led to the passing of this section of the statute ; but I then gave utimflate 
the leading reasons, not the only reasons ; there were various Enjiandto 
others, and not the least important among them was that the thatoftKe 
law of this country might in that respect be assimilated to the timrat^ of 
general law of the maritime states of Europe, which ^ves a lien ^*"^P^ 
to persons which furnish necessaries te a vessel in port or on the 
neighbouring high seas. I have no hesitation whatever in pro- 
nouncing the case to be within the jurisdiction of the Court. 

What, then, are the merits of the case ? It is a suit brought The qoestion 
by a Mr. Bache, of Bermondsey, an engineer, who alleges that **iS»*J?th** 
he has performed certain work and supplied certain materials eontract under 
to this vessel A tender has been made for a certain portion of IJ^i were 
the work, but there is a dispute as to the terms upon which Mr. roppUed. 
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, ^^^' , Bache Bupplied the Bhip with two eorew propellen made firom 
Trs the patent of a Mr. Lowe. There is no doubt that the screws 
** ^^^^^^ were furnished to the vessel, and I have to decide upon what 
JudgmenL conditions Or under what contract they were so furnished. 

In the first place, what would be the ordinary contract in 
such a case, provided no special contract was entered into be- 
tween the parties ? Clearly the purchaser would be bound by 
his order, unless some fraud had been practised to induce that 
order, or unless the vendor had not fulfilled his part of the eon- 
tract by its proper execution. 
The defence Now, what is the defence in this case? It is alleged^ first, 

tnet wunoi ^^^^ nothing is due ; that all the work which has been per- 
made with the formed by Mr. Bache is covered by the tender ; that no con- 
tract whatever was made with Mr. Bache respecting the screws, 
but that the contract, whatever it was, was made with Mr. 
Lowe, who employed Mr. Bache as his workman. If this be 
so, then, of course, Mr. Bache cannot recover. How stands 
the matter in the evidence ? Of course, I expect to find con- 
tradictory evidence. The master swears that '*he gave the 
order to Mr. Lowe, and that during the n^otiations for, and 
trials of, the sud screw propellers, he believed and considered 
that he was treating with Mr. Lowe, the patentee." He is 
contradicted by Mr. Bache. But the best evidence in my 
opinion is that of Mr. Lowe himself, who discliums the contract 
altogether, and states, in positive terms, ** that he never in- 
structed Mr. Bache to make the propellers ; that the master 
alone gave the orders to Mr. Bache for the making thereof; that 
he himself was merely consulted by the said master for the 
purpose of giving his consent to his patent being applied to Mr. 
Bache*s workmanship ; that such consent was given on condi- 
tion of his being paid the sum of 5L, which was duly paid to 
him by Mr. Bache." I am of opinion that Mr. Lowe clearly 
shows that the contract was made with Mr. Bache, and conse* 
quently that Mr. Bache is entitled to recover. 
So does the ^^ second point of the defence is this : it is said that there 

dsfeaee thst ^ng |^ special Contract, the terms of which were such that the 
special con- present claim cannot be sustained. I would here observe that 
tnct by which j|. appears to me extremely inconvenient that such contracts 
elaim is should depend upon parol evidence ; the Court would naturally 

expect the conditions of such a contract to be reduced into 
writing. It may not, perhaps, be required by the Statute of 
Frauds, but great difficulties will constantly arise from its 
neglect. According to the. averment of the owners, the terms 
of the contract were these : that ** unless the screw supplied 
proved satisfactory to the master in produdng an increased 


htfred. 
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speed and a decreased oonsomption of fael, it was to be re- , ^^^^ , 
turned^ and no charge whatever was to be made.** Then they thb 
say that the contract was not fulfilledj for that the vessel **'^^^^*' 
actually lost speed and consumed more fuel, and that, therefore, JwlgmenL 
the plauitiff cannot recover. Is this satisfactorily proved by 
the evidence? I must again refer to the evidence of Mr. 
Lfowe, who is the only witness not under a bias : he expressly 
denies that any specific contract whatever was made ; he dis- 
tinctly says that such averment is untrue. 

If such a contract had existed, the Ciourt would expect to Such a fpeeial 
find it reduced to writing, especially when it appears that on that aTerr«d 
a previous occasion the master had made a similar contract with £|^^*iTf^' 
an engineer named Bankin, and that such contract was in into writiBg. 
writing, and signed by both parties. This document is annexed 
to the affidavit of the master, and is in these words : — 

** London, 22nd September, 1S53. 
" It is agreed between the captain of the * Flecha' and Ben- 
jamin Bankin, that the said Benjamin Rankin shall have the 
use of the said steam-ship to make trial of a new propeller, 
patented by him, the said Benjamin Bankin, called the ' semi- 
disc propeller,' upon the following understanding, that in con- 
sideration of the said ship, he, the said Benjamin Bankin, at his 
own cost, make and fix the said propeller; and, in the event of 
the trial being successful, the said propeller shall become the 
property of the owners of the said steam-ship, and on the con- 
trary, the screw to be refixed without charge to the said 
owners. 

(Signed) « B. Bankik. 

" H. Sbbnwen." 

Now, it is contended that the new contract was to stand on No special 
the same footing as that with Mr. Bankin ; but the argument ^^^^^ 
was well pressed by counsel, and I certainly think it is very 
strong, that the fact of the special contract having been reduced 
into writing, and signed by the respective parties in the one 
case, leads to the conclusion that the contract in the subsequent 
case, not having been so reduced into writing, was not special, 
but only the ordinary contract between vendor and purchaser. 
This conclusion is supported by the fact that Mr. Lowe's patent 
had already been successfully applied to various other vessels, 
and therefore did not require the loan of the ** Flecha" in order 
to test it. I do not think the master can contend that he 
entered into any such arrangement with Mr. Bache as he had 
done with Mr. Bankin. 

I am of opiniou that there is a failure on the part of the The deeition 
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defendant to prove any Bpecial contract which should exempt 
this case from the general piineiplea of ordinary contracts be- 
tween vendors and parchasers. It is not sufficient that the 
propeller did not answer his expectations or his purposes. It 
is a general rule of law that if you take an article with your 
eyes open, and it should afterwards prove ineffident for your 
object, you must bear the loss, unless you have made some 
express stipulation to the contrary. 

That brings me to the last point, which, indeed, is the only 
one of any great difficulty. It is this: the first screw was, it 
seems, taken away by Mr. Bache, and has been retained by 
him : nothing more is said of it, and I have no explanation 
whatever of thb part of the transaction. The averment is, 
'* that they took away the first screw, which they retuned and 
still retain;** this is not denied. There must, I think, haye 
been some understanding with respect to this screw, though I 
am not informed of it. It is merely stated by Mr. Bache that 
he agreed to make the second screw for 30/1, whereas the price 
of the first had been 40/1 

Looking at all the circumstances of the case, I think I shall 
do justice to both parties if I exercise the equitable powers with 
wluch I am invested, overrule the tender, and pronounce for 
the claim, with costs, but deduct the sum of 262. for the screw 
which Mr. Bache received back, and still retains in his poe^ 
session. 

Proctors : for Mr. Bache, Wills ; for the owner, GostUng. 


Aj>xibai.tt 
puxs coubt. 


« INDUSTRIE." 

A TMael under 1 HIS vessel, a Russian ship, lefk Hull with a cargo of salt, 

SioS^with ^>iod ^ ^^B^ o*^ ^^ 18^ of December 1853, and after 

meeting various mischances, was captured off Memel on the 26th 
of ApriL 

Three fourths of the ship, having been admitted to belong 
to Russian merchants, was condemned. Hut a claim was made 
for one fourth by Jeus Neilson Fuhl, the master, who was, as 
allied, a subject of Denmark. 

The Queen's Advocate and Dr. R. FhilUmare^ for the captor, 
cited the " Vrtno EtizabetK* (a) and the *' /Vimitf ." (ft) 

Dr. Addams and Dr. Twiss, for the claimant, cited ** The For^ 
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(a) 5 C. Bob. 4. 


(ft) 1 Eoc ae Adm. Rep. 86S. 
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iuna''(a)^ " Dmma Marianna'' {b\ '' Success'' {e), ^Anna 
Catharina"* (d), " Ondemeeming'' (e), « Diana^ (/), " Calr 
"s^" (jj)* ^^^ ^^ '^ '^'1 Francisco Antonius.^ (A) 

Db. Lubhikgton. In all cases of doubt and difficulty, or 
where there is any noveltj, the Court is desirous of taking time» ]JL^!lTt 
in order that its determination may be expressed in clear and giTca its de- 
intelligible words ; but where the Court entertains no doubt ^^Jl^J'^^ 
whatever as to the judgment to which it will arriTe» and where dMbc should 
it sees no difficulty whatever in expressing its reasons with suf* f^^^ ^^. 
ficient perspicuity to satisfy its own view of the justice of the 
case, it is very desirable that no delay should be interposed, lest 
it should be imagined that it does entertain any doubt at alL 
Upon the present occasion I am fully prepared, according to 
the judgment I have formed, to pronounce my opinion. I think, The present 
in so doing, I may entirely lay out of consideration what I said J^^iS^, 
in the case of the ** Primus^ because, if it should so happen reference to 
that I expressed myself hastily, or saw reason to depart from ]^^ ^^ 
anything I said, I should have the candour and the courage to ^^m the 
be ready and willing to reconsider the matter, and to correct esse of the 
it if I were in errw. " ^'•«-" 

The facts of this case appear to me to be these. This was a The feets of 
vessel sailing under Russian colours, and, as I understand, with ^® ^^^"^ 
Kussian papers^ not divulging any other interest than that the 
ship was wholly owned by Russians. She is now claimed by 
the master, who contends that he is a subject of Denmark, and 
is entitled to a restoration of one fourth of the vessel, because 
he was a neutral at the time ; and he is not prevented from 
asserting that claim by reason of the vessel being under Rus- 
sian colours, or by reason of the papers not disclosing any such 
interest. 

I will entirely divert my mind from anything relating to the Though the 
national character of this individual, for tiie purpose of argu- JJJS«r of Ae' 
ment ; but I must candidly state that there are facts appearing clsmumt is 
on the face of the evidence which would, undoubtedly, create ck»nrt Msamet 
some doubt in my mind as to whether this man is entitled to ^^ ^^ ^ 
the national character of a Dane or not I will state what could 
not come under the cognizance of counsel. When the inter- 
rogatory is first put to him, he states that his home is partiy at 
Riga and partly elsenf here, and then the former is struck out. 

(a) 1 Dodfl. 86. (g) Life of Sir Leoline Jenkyns, 

rj) Ibid. W. vol. ii. p. 783. 
\e) Ibid 181. (A) Not reported, but cited from 

\4\ 4 C. Rob. 107. a MS. volume of the late Sir James 

fs) 6 C. Rob. 7. note, Marriott, now in the possession of 

00 Ibid. 60. Dr. Twiss. 
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The question then comes simply to this, can he maintain a 
title to restitution at this period — the commencement of a war 
— by reason of being band Jide entitled to one fourth part of 
the vessel at a period antecedent to the war, and up to the 
time of seiamre? I will give him the benefit of all these facts. 
If this be a question already concluded by high authority, and 
acquiesced in in various judgments by Lord Stawell, and never 
carried up to the Appeal Court, which then had jurisdiction in 
prize matters, it is vain for the Court to inquire whether it is 
bound by such authority. In the case of the ** Vrow EUzo' 
betV* (a). Lord StaweUhM expressed himself in the most decided 
terms with regard to the law. He said, <* It would, I think, be 
extremely hazardous to admit a claim in opposition to this 
evidence.'* That relates merely to the question of evidence ; 
but as to the rule of law, he says, '* I will go farther, and say 
that I hold the claim to be also against the established rules of 
law ; by which it has been decided that a vessel sailing under 
the colours and pass of a nation is to be considered as clothed 
with the national character of that country." There cannot be 
a stronger expression than this, and the proposition cannot be 
more clearly enunciated. It may be said that Lord Stawell 
would condemn the property on other grounds, but of that I 
know nothing. He stated the reasons which led to his judg- 
ment, and the principles of law on which he proceeded. 

In a note to this case, it is said, in the ^ Ondemeeming " (£)» a 
British subject obtained restitution of seven eighths of the ship, 
under a Dutch flag and pass. Now, assuming there was no 
Order in Council, and assuming there were no special directions 
from the Crown, he would have obtained restitution against 
the whole law laid down by Lord Siowell, and it would have 
been remarkable if that had been adverted to in a note instead 
of coming forward as a prominent case, showing the doctrine of 
the Court But I cannot doubt what the fact was, for the 
note goes on, <' The King's instructions, July 23. 1803, direct 
restitutions of ships and cargoes band Jide belonging to British 
subjects, sailing before the knowledge of hostilities from the 
colonies of France and Holland, to whatever country they 
might be going." This opinion which I have formed appears 
to be borne out by a note at the end of the volume (c) : '' Since 
the decision of the Court of Admiralty in the case of the * Vrow 
Elizabeth^' where the flag and pass of the enemy was held con- 
clusive for the claim of the ship on behalf of a neutral proprie- 
tor, though adopted prior to hostilities, and without any prospect 
of such an event, the same question has been fully agitated 

(a) 5 C. fiob. 4. (h) 5 C. Rob. 7. (c) 5 C. Bob. Appendix. 
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before the Court of Appeal in several caBea, and with a similar Jf^ 

result." No distinction was made between the flag being xhb 

adopted prior to the commencement of hostilities, and when ** I»i>u»tbi«." 

there was no reason to suppose that hostilities would have taken ""^^^f 

place, and the flag being adopted flagrante hello. By these the adoption 

authorities I must hold myself concluded. ^^ ^*ifhSh^ 

If there be an exception on the present occasion it must be befora or 

shown to be in circumstances which have not been brought to br^*of holir 

my attention, but which will take it out of the principle. tUities, makes 

When the vessel is sailing under a neutral flag, the captors may ^ . ^* 

show that ail the property is not neutral, but part of it belongs stance in the 

to an enemy, and in that case you divide it, and condemn the P'«««'** «»•• . 

part which is hostile, and not the part which is neutral ; but the from the ge- 

proposition is not true vice versdy that where a vessel is sailing "•"' pnneiple. 

under a hostile flag, you can claim, on behalf of a neutral, the a ship under a 

property under an enemy's flag. neutral flag, 

• . . captow may 

From the cases cited from Sir Leoline Jenkyns and Sir James prove that aU 

Marriotty I cannot draw deductions contrary to the principles -^not^^SL 

to which I have adverted. What would become of belligerent bat that part 

rights, if, when you search vessels under hostile colours, you ^^?/^^* 

are to be told, '^ This is not a Russian vessel ; it is neutral, or the conyene 

nine tenths is neutral* You are quite mistaken ; it is entitled ^tUm^'not 

to restitution at the hands of the Court" It is manifest troe. 

that the right of search, under these circumstances, would be jj^i^ ^*^* 

destroyed. It is clear that the whole trade of an enemy might deduction con- 
be carried on with perfect impunity, and all the naval force of S^ia min- 

France and Great Britain would never be able to carry into ^pl«* 

execution those rights which they are undoubtedly justified in MjJ** P™*" 

exercising by the law of nations. 1 entertain no doubt in this maintained, 

case, and I condemn the vessel. !^5I?*** *^^^ 

' i. t eearch woold 

Proctors: for the captors, 2Tie QueenU Proctor; for the be destroyed, 

claimant, F. CHarhson. The retsel 

matt be con- 
demned. 
1 _ 

Admxbaltt 

" THE POLK A.** Pbim Court 

XHE commanders of her Majesty's ships '' Amphion'' and Under /MciJ/ar 

•' Conflict** havine received information that a number of Rus- fT*^*^***?,, 

1 1 • • 1 « -r . **^* Court wiU 

sian merchant-vessels were lying m the port of Libau, an- condemn a 

chored within gunshot of the town on the 17th of May last, Sm b^n'uJten 

summoned the governor to surrender the said vessels within |nto and lies 

three hours. At half-past three p.m. of the same day an ^^d^aiiow 

answer was received from the authorities, to the effect that they ^^^ ^ «old 
were without the means of defence, and would readily send^the 
vessels out but could not possibly do it within the time specified. 
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. ^^^' . Whereupon the captaiiis of the « Amphion" and ** Conflict" 
Xhb oauBed the ships' boats to be manned and armed, and they pro- 

^'FoLKA." ceeded with them to the port. Having had the Busuan vessels 
— seven schooners and one bxigantine — pointed out, they took 
possession of them, brought them out into the roads, and find- 
ing them not to be in a condition to perform a voyi^ to 
England, afterwards took them to the port of Memel, where 
they remained to await the decision of the Court 

At the time of their capture the vessels were found all dis- 
mantled, their sails unbent, and some of them aground. Two 
of them were scuttled, the whole of them deserted by their 
crews, and no papers whatever were found on board, neither 
could the captors obtain any information whatever respecting 
them, but believed they had been taken away by the masters 
when they deserted the vessels. 

The above circumstances were fully verified by aflS-davits^ 
and 

The QiteevLS Advocate moved the Court to condemn the 
vessels and decree their sale in the port of Memel, stating that 
an intimation had been received from the Prussian Grovemment, 
that no objection would be made to such a course^ provided 
they were sold by private contract, without being advertised 
or put up to auction. 

Jwigment Bb. LuSHiNGTOK. The circumstances under which the pre- 

sent application is made, are quite peculiar, and form an ex- 
ception to the general principle upon which this Court proceeds. 
Though there is no direct evidence that the vessels are Russian, 
yet there is no claim, and the Court entertains no doubt upon 
the subject I have no hesitation in condemning them ; and, 
looking at the fact deposed to, that they are not in a fit state to 
be brought to England, and the consent of the Prussian Govern- 
ment to their sale at Memel, the Court will allow that course 
in the present case, but with the proviso that the wishes of the 
Prussian Government shall be fuUy observed with respect to the 
sale. 

I wish it, moreover, to be expressly understood, that this case 
is decided upon its own peculiar circumstances, and is not to be 
considered as a precedent for the condemnation of a prijse while 
lying in a neutral port. The rule is that the prize shall be 
brought into a port belonging to the captors' country, and the 
Court must guard itself against allowing a precedent to the 
contrary to be established. 

Broctor : The Queen* s Proctor. 


INDEX 


TO 


PRINCIPAL MATTERS. 


ACCOUNT. 

ACKNOWLEDGMENT. 
Of Signature instead of tigning. See AtUtiaitmu 

ADMINISTRATION. 

1. Construction of an executory olauie bj the 
Dutch law adopted. In t/U Gooda of tkt Right 
HommtrabU Jffendrick Jacob, Baron Fan Drom, 
deeeoMed (Prerog.), S45. 

8. By the Uw of Scotland a widow is not entitled 
to any share of the property of her husband, or 
to letters of administration, unless at the time of 
his death she has heen married to htm one year 
and a dny. Following a decree of the Com- 
missary Court of Perthshire, the Court granted 
letters of administration to the sister of the de- 
ceased in preferenee to the widow. In the Gooda 
of Tkamtu Shoolbraid, deeaased (Prerog.), S46. 

ADMIRALTY REGULATION& 

Both Vessels in fault See CoOiaUm, 4. 10. 
Light at the Misen Rigging instead of the Mast- 
head. See Ccttiaum^ IS. 
N^leet to ahow light See CotUwhn^ 1. 12. 

ADULTERY. 
See i>t0orce,1, 9. 

AGREEMENT. 

See Salvage, la 15. 

By Msater to divide Wages of Deserters amongst 

remaining Men. See Shipping, 4. 
Subsequent Caneellation. See Salvage, 19. 

£. & A. — YOL. I. 


ALIEN. 

Claim td^ not allowed as against Captors. See 
Ftita of War, 8. 5. 

ALIEN ENEMY. 
Amendment of Claim oC See IHse of War, 6. 

ALIMONY. 

1. Until the marriage is either proTcd or eonfessed, 
in • suit for divoroe^ the Court eamnoi tmforea, 
but only ra e o mma nd, a payment to the wile in 
the nature of alimony pt n dnde UU, MitehaO t. 
MUohaO (Consia.X 108. 

8. In reference to the allotment of alimony, the 
husband's income roust be estimated at the 
amount of the previous year, and not by an 
average of years. Kd^f t. KaOg (Consis. Court 
of Surrey), 418. 

ALTERATIONS AND INTERLINEA- 

TIONa 

1. Alterations in m will or codicil, bearing date in 
January 18S7, presumed to have been made 
prior to January 1. 1838. In the Gooda qf 
WUHam Simkin, deeea a ed ( PketogA 1. 

8. Interlineations were made m a will by the 
testator after execution. He sent lor the wit- 
nesses, pointed out the alterations, declared he 
republished his will, and then acknowledged his 
original signature, but did not re-sign, ^nie wit- 
nesses placed thdr initials opposite to the alter- 
ations, and also signed a memorandum at the 
foot of the will. — HeUt a suflBcient execution of 
the interlineations. In tha Gooda of Thomtu 
DaweO, dacaaaed (Pkvrog.), 103. 

AMENDMENT. 
Of Claim of Alien Enemy. See iVist qf War, 6. 

ANSWERa 
How to be taken. See Friza of War, 7. 
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ASSESSORS. 


COLLISION. 


ASSESSORS. 

Appointed to anut in Reconsideration of Re- 
port of Registrar and Merchant!. See CoU 
Hnomf 2. 

ATTESTATION. 

W. B. wrote his will, signed it in the presence of 
C. B., who then subscribed. On a subsequent 
day W. B. acknowledged his signsture in the 
presence of C. B. and H. C, and C B. haWng 
also acknowledged her signature without re- 
subscribing, II. C. subocrilMd his name. Will 
iuTalid, because C. B. did not sign again instead 
of acknowledgiii^ her signature. In the Gcod$ 
of WiUiam Bennetiy deeeand (Prerog.). 847. 

BAIL. 

Liability of Owners limited to Amount oC See 

Bottomry Bond, fi. 
Proctor not justified in requiring eicessire Bail. 

See Sahagt^ 9. 

BANNS. 

Undue Publication oC See Nmlttty of Marrim^ S. 

BONA NOTABILIA. 

The paraphernalia of a wifif^ living aepante firom 
her husband, and in a diffSerent Jurisdiction, do 
not constitute bona notahOia, EHnM r. Bromm 
(Prerog.), 40a 

It may be quite true that during the lifetime 
of the husband the wife's paraphernalia are en- 
tirely subject to the control of the husband, but 
at his death they surrive to the use of the wife» 
and remain in her possession. Ih. 

Though paraphernalia may be subject to the 
husband's debts, yet the wife has a right to re- 
tain them until a deficiency of assets compels the 
eiecutors to claim them. /&. 

On the death of a partner, his share of the 
partnership property in possession, howerer 
large, does not constitute bona notabiSa if the 
estate be insolvent, and there be no balance after 
the liquidation of all partnership dainu. lb, 

BOND. 

See Bottomry Bond, 

£. L. died intestate, leering C. L., her husband, 
surriring. He became bankrupt (A. B., and 
C. being appointed his assignees), and then died 
without having administered to bis wife. Some 
property subsequently accrued to his wife. J. L. 
then administered to bis brother, C. L., and also 
to £. L., and having converted the property to 
his own use instead of paying it over to his bro- 
ther's assignees, himself became insolvent. On 
application of the assignees, the sureties to the 
bond were cited to show cause eontrti, and the 
Court allowed the bond to be delivered out. 
Drewe v. Long (Prerog.), S91. 

BOTTOMRY BOND. 

1. A bottomry bond having been given, it is al- 
lowable to pay that and to include the amount 
in a firesh bond during the smme voyage, but not in a 
eubte^ent one. The " Toivo ** (Court of Adm.), 
185. 


9. A bottomry bondholder entered an aetloa 
against the ship, cargo, and freight. The owners 
of the cargo appeared, and gave bail in the sum 
of SSOL The proceedings were ta pcenam. The 
bond was pronounced for, the ship sold, the pro- 
ceeds of sale and the freight were brought into 
the registry. The claims for wages, which proved 
unexpectedly heavy, having been settled, the 
deficiency on the ship's account for the bond and 
proctor's costs amounted to 409L 9s. Sil, which 
the owners of the cargo were called upon to pay. 
They tendered 350^., the amount of Uieir bail. 
Motion for a monition against the owners of the 
cargo to pay the balance rejected, ffddt thtti 
though the master may become ex neeeeeitate 
agent of the owners of the cargo, he can render 
them liable only to the value of the cargo ; thai 
any liability beyond that can arise only from the 
conduct of such owners in contesting the validity 
of the bond ; thai they cannot be liable to costs 
not occasioned by their conduct ; thai the amount 
of their bail is ^e limit of their liability, as re- 
gards the bond : that the bail might have been 
taken to the full value of the cargo ; and that its 
not having been so taken was the act of the 
bondholder himself, who must abide by the eon- 
sequence. Nottra Senora Dd Carmine (Court of 
Adm. ), SOS. 

If the owner of the cargo contest the validity 
of the bond, and feil, he becomes personally 
liable to costs, without regard to the value of 
the cargo. lb, 

BRAWLING. 

A churchwarden proceeded against for brawling 
and laying violent hands upon a person in the 
ehurch, under the General Eocleriastical Law, and 
not under the Statute. An afifirmative issue being 
given, he was monished to abstain for the future, 
and was condemned in costs. J%e Ojfice of the 
Jndge promoted by Burder v. Sebnee (Ardies), 
114. 


Consent of, 
frOTf S« 


CAPTORS. 

to Restoration. See 


»/ 


I 


CHURCHWARDEN. 

See BrawUny, 

Election of churchwarden. After a show of hands 
a poll was demanded, which by mutual agree- 
ment was commenced immediately. Tbe chair, 
man agreed with one of the candidates that the 
poll should close at seven o'clock, which was 
accordingly done, and thereby some qualified 
electors were prevented from recording their 
votes. Election void. Weeterton v. Daoidaon 
( Archd. C. of Mid.), 385. 

CITATION. 
See Prebaie^2, 


COLLISION. 

See i^boditi^, 1. 

1. A vessel is not barred of her remedy in a 
of collision, by the mere fact of her having 


COLLISION. 


COLLISION. 
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gleoted to show a ligbt according to the orden 
of the Commiisionen, unless it appear that ne- 
glect in some degree eontributed to the accident 
The •* i\EjilAcr " (Court of Adm.), SI. 

In a river or narrow channel, a steamer must 
keep, aa &r as is practicable, to that side of the 
midHBhannel which lies on the starboard side. 
76. 

2. Assessors appointed to assist the registrar 
and merchants in the reconsideration of their 
report, the Judge himself being also present in 
the registry. The **Sir Giorge Seymour " ( Court 
of A dm.), 67. 

3. A collier brig out at sea in toggj weather, 
descrying a steamer ai a distance, as she stated, 
of three or four cables* length, held to blame for 
not having given notice by blowing a fog-horn. 

The *^Carran " (Court of Adm. ), 91 . 

The onua probandi may shift from one party 
to the other in the cause. 16. 

4. Neither of two sulxng vessels, which eame 
into collision, having observed the Admiralty re- 
gulations respecting lights, and neither having 
pleaded that the collision was occasioned by such 
non-observance on the part of the other, the 
Court, nevertheless, Heldt that under the circum- 
stances of the ease, both vessels were barred of 
recovery by 14 & 15 Viet, c 79. s. 28. The 
**AUwal'* (Court of Adm.), 96« 

The Court u bound to take notice of the sta- 
tute 14 & 15 Vict, c 79., and of the Admiralty 
Rules made by virtue thereof though not put 
in plea, nor touched upon in argument Ih. 

5. A claim by the owners of a damaged vessel 
for loss sustained, estimated moderately to avoid 
litigation, having been rejected, and the matter 
afterwards referred to the Registrar and mer- 
chants, the owners are not bound by their origi- 
nal estimate, nor barred of their right to prove 
an actual loss greater than that estimate. Tie 
** Tioo Sietere* (Court of Adm.> 99. 

6. A vessel dragging her anchor, and coming 
into collision with another, Held to blame for not 
letting go another anchor. Held, also, that this 
was the foult of the pilot alone, and that the 
owners were therefore not liable. No costs. The 
•• Northampton^ (Court of Adm.), 159. 

If a ship lying at anchor from the strength of 
the tide, drifted with her anchor, that would be 
driving. If the wind drove her across the tide, 
and she fairly dragged her anchors, that would be 
dragging. lb, 

lliere riiould be that space left for the swing- 
ing to the anchor, that in ordinary circumstances, 
the two vessels cannot come together. If that 
space be not left, it is a foul berth. Ih, 

7. A vesael, with the wind free, meeting an- 
other close hauled on the larboard tack, having 
ported her helm and eome into collision : Hdd, 
to blame ; the Elder Brethren being of opinion 
that the captain gave the order heedlessly, and 
without looking at the position of the other ves- 
sel. The *< Sea Parh*" (Court of Adm.), 186. 

8. In causes of collision, a verdict obtained at 
Common Law cannot be ))leaded. The ** Gb* 
remu " (Court of Adm.), 206. 

A steam»-ship held solely to blame for not 
having given way to a sailing-vessel close hauled 
on the larboard tack, although porting the helm 
would not have thrown the sailing vessel out of 
command. Ib» 

The evidence on which a verdict at law has 


been founded nuiy have been quite different from 
that produced in the Admiralty C^urt : it would 
then be detrimental to justice to attribute any 
weight to it lb. 

The practice in the Prerogative and Consia- 
tory Courts forms no guide for the practice in 
the Court of Admiralty. lb. 

In divorce suits the verdict at law, at least, 
shows that the husband is not afraid to subject 
his own conduct to a strict examination, and his 
witnesses to a vivd voce cross-examination. lb. 

In the statute 14 & 15 Vtet. c. 79. s. 37., what 
is meant by the proviso, ** and as regards sailing 
vessels, to the keeping of each vessel under eo6i- 
mand,** is» that if a vessel be close hsuled, and at 
the same time there is a vessel going firee, the 
vessel dose hauled u not to throw herself into 
stays, because she would be no longer under 
command. lb. 

9. A stcam'ship proceeding down the Thames 
at night, meeting a sailing barge, close hauled on 
the starboard tack, nearly in mid-channel, in 
Bugsby's Reach, stopped her engines and ported 
her helm ; but Held to blame for not having re- 
versed. Hddf also, that the barge was not bound 
to go about. The ** Trident" (Court o£ Adm.), 
817. 

10. Two Tessels, the one A. close hauled on 
the port tack, the other B. on the starboard tack, 
sailing free, meet each other under circumstances 
of probable collision ; A. luffed twiee. Held^ 
that she was to blame for not having ported, that 
the collision was principally occasioned by her 
non-obedience to the rule, and that by the sta- 
tute she would no^ recover. B. also luffed up 
three times : Held, to blame for not having ported 
tn fi'me. Neither vessel can recover. The 
<* WansfeW (Court of Adm.), 269. 

11. A vessel is not relieved of her obligation 
to make way for another close hauled on the 
starboard tack by reason of her crew being en- 
gaged in reefing her topsails.. The " Blenheim" 
(Court of Adm. ), 285. 

A vessel to which the blame of a collision u 
attributed i» liable not only for the immediate 
damage, but for the consequential loss arbing 
from the abandonment of the injured vessel by 
her crew, under reasonable apprehensions of dan- 
ger, lb. 

The abandonment of the injured vesael by her 
crew is a question of law, and not a question for 
the consideration of the Trinity Masters. lb. 

IS. A brig proceeding in a cause of damage 
barred of recovery by reason of her non-observ 
ance of the Admiralty regulation respecting 
lights having oecaeioned the collision. 7%e 
**Fair/* (Court of Adm.), 298. 

IS. A vessel lying at anchor in a roadstead 
exhibited a light in her mizen rigging instead of 
at her mast head. — Held, in the Admiralty Court, 
that under the circumstances the light would be 
as eisible in that placet ^nd that therefore the 
collision could not have been occasioned by the 
deviation from the literal requirements of the 
Admiralty order ; but reversed on appeal to the 
Privy Council, which held that the light was not 
ae vitible — that the deviation from the Admiralty 
order occasioned the collision, and that therefore 
the vessel proceeding was barred of recovery, 
and must be condemned in the costs of both 
Courts. The •« TVCB^rspA.** Valentine v. Cteugh^ 
(P. C), 427. 

QQ % 
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COMPENSATION. 


DOMICILE. 


A tomI «t anchor mutt prove in eates of ooU 
linon« that ibe was properly anchored, and had 
complied aubctantially with the regulations re- 
•peeting li^ta. The oaw proftoMb' then ahifti. 

It aeemt optional whether the light abould he 
4m the loremast, mainmast, or miieomast, but 
<*at the mast head" meens at the top of top- 
gallant mast, if that be standing, and not merely 
against the mast. IK 

If the light were placed in a part of the Tcssel 
where it could not be seen so well as if it had been 
placed St the mast head, the legal inference would 
be that the deriation from Uie Admiralty rule 
occasioned the coUisum, though deviation from 
the rule is of itself no bar to rcoo? ery, unless the 
collision were occasioned by such dcTiation. Ik, 

COMPENSATION. 

Fishermen abandoning Occupation. See SdU 

vape, 1. 
SaWor*s Maintenance. See Sb/so^S. 
Vhere Services only partially succcsslul, and not 

of long duration. See Salvage^ 14. 

CONTRACT. 

Construction oi^ where no special terms proved. 
See JmriBdiUion, 

CONTUMACY. 

In a suit for restitution of conjugal rights carried 
on IN jitts e w i , the husband was imprisoned under 
a writ d9 eomiwmaM eapitmdo, for not obeying the 
order of the Court to take his wife home, &c. 

After three years' imprisonment, he applied for 
his discharge. The Court, under the peculiar cir- 
cumstances of the case, discharged him on his 
profeenng obedience for the future^ and without 
enforcing the order for the contempt of which he 
was imprisoned. Lakm ▼. LaktM ( Ardics), 874. 

COST& 
See TcLroffoa of Cflste. 

Insufficient Tender. See Stdtage, 7. 

Of Proceedings by Vendors in a Cause of Posses- 
sion. See Ship RMgiUrif Ad. 

Where Owner contests Validity of Bond, and 
fails. See BoUcmry Bomd^ 9. 

Where Tender upheld. See Salvagt^ 18. 


COUNSELw 

^OmIs. 


COURT OF ADMIRALTY. 

The Practice in the Prerogatire and Consistory 
Courts forms no Guide for the Practice in the 
Court of Admiralty. See CoOiiiomj 8. 

CRIMINAL LUNATIC. 
See Letieri of jtdminitiraiiom, 1. 

CRUELTY. 
See Diworta^ 1. S. 


CUSTOM. 

Of Foreign Countries, Effect d^ on 
SeeSsfeiye, 19. 

DEED OF GIFT. 
See Wa^ 1. 

DEPOSITIONS. 

Unpublished, cannot be given out of Oislody of 
Court, nor Copies taken. See iVacfiee^ 1. 

DISCHARGE. 
See ConiicBiflcjr. 

DIVORCE. 

1. Charge of cruelty in wilfully mairying wfaOe 
infected with the venereal disease, and communi- 
cating the same, not sustsined HMt the wilful 
risk, wiUiout Uie actual communication of the 
disease, is not legal cruelty. Cioeei t. Ciocct 
(Consis.), 18L 

Husband's defence agsinst the diai|pe of asso- 
ciation and adultery with Tarious prostitutes, that 
he was agent for a society for their reformatian, 
and associated with them solely from pars and 
laudable motiTCs^ moi easCaiMd by the evidence. 
Sentence of divorce by reason of adultery only. 
lb. 

S. In a suit for divorce, on the ground of 
adultery, it is allowable to plead undue femill- 
arity and illicit intercourse antecedent to mar- 
riage, when the adultery is charged to have been 
committed vttA tAs toaic persoii as <As aalr-ii«pfra/ 
tfloonfJiiSMce. ffsolAcrfay v. WltatkeHejf {Coom,), 
193. 

General rule that marriage operates as an ob- 
livion of the past, and that ante-nuptial inooo- 
tinenee cannot be pleaded. lb. 

There may be exceptions to the nite, particu- 
larly when the person with whom ante-nuptisl 
connection is charged is continued in the senrice 
of the husband after marriage; and i% more- 
over, the person wkUi whom be is chaiged with 
committing adultery. 76. 

The antecedent circumstances elucidate sub- 
sequent acts, and thereby acts taken per sc of a 
doubtful character assume a very different com> 
pleiion. lb, 

S. Various acts, not singly or by themselves 
amounting to acts of cruelty, to justify a sentence 
of divorce, taken together, and conudered with 
reference to the proved habits of intoxication of 
the husband, kdd sufficient to justify such sen- 
tence. Cftssaattv. Clstnuff, (Consis.> 19$. 

The wilful communication of a cutaneous 
disorder, held to be an act of legal cruelty, though 
not by itself sufficient to found a sentence of 
separation. lb. 

The use of bissphemoua language and habits 
of intoiication, which occanoned mental suffer- 
ing and bodily ill health to the wife^ without 
bodily ill treatment or threats thereof, do not 
constitute legal cruelty. lb, 

DOMICILE. 

Effoct of, on National Character acqiured by Birth 
See Prize of War, 4. 


DEA6GINQ ANCHOR. 
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DRAGGING ANCHOR. 

Difference between DrWing with end Drawing. 
See CilK0M%6. 

DUTCH LAW. 
see ififaisiiMlraltoiif 1. 

ELECTION. 

Agreement to olose Poll before usuel hour. See 
Chmnhwardem, 

EQUITABLE JURISDICTION. 
See Sh^ppUtfh Si 

ESTIMATEa 
Ownen, not bound by original. See CoOifMni, 5. 

EVIDENCE. 

AffidaTiti of PerM>ns profeanng to be ■kUled in 
Nautieel Afivira not reeeivable. See Sahage^ 11. 
Of Capaetty of TesUtor. See WiU, S, 

The dedarAtiona of tbe master an, of the 
mate and seamen are not, admissible evidence 
against the owners of a vessel. 7%t " Aetmon* 
(Court of Adm.), 176. 

It is open to either party to proceed by plea 
and proof, though the proceeding by act on peti- 
tion is generally more convenient. lb, 

Tbe Court does not encourage objections to 
the pleadings in these cases, though they may 
sometimes be eipedieot. R, 

Tbe admissibility and the weight of evidence 
are two distinct questions. lb. 

If evidence be admissible^ the Court cannot 
r^ect it, because it mppear unimportant. lb. 
177. 

Declarations of the master of a vessel are ad- 
missible evidence against the owners, because he 
is their agent ; but that principle cannot be ex- 
tended to the mate or other persons on board. 
lb. 

Tbe declaration of tbe msster cannot be re. 
Jected on the ground that his knowledge of the 
^ut of which ha spoke was derived from hearsay, 
though it may have but little weight, lb. 

If the Trinity Masters seemed to form their 
opinion on parts of the evidence which were inad- 
missible, the Court would not adopt their ad- 
vioe. i&. 

The principle of " declarations of agents'* can- 
not be extended to the mate of a vessel, even 
when he was in charge of it. lb. 

The Court cannot admit such declarations for 
the purpose e£ merely dUertditing ike wiineee in 
case he should otherwise depose. By proceed- 
ing by act on petition, the parties mutually (brego 
such advantages. iL 

FISHERMEN. 
Abandoning Occupation. See Salvage, L 

FOREIGN LAW. 
See Wm,l. 

FOUL BERTH. 
Definition oC See CoOisioih «• 


FURTHER PROOF. 

See Prize of waT% 8. 

See Shipping^ S. 

Attempt to deceive. See JMze of War, S, 
Evidence of Owuersliip. See liize of War, 7* 

GOVERNMENT VESSELS. 
See Salvage, 13. 

IDENTITY. 
See FrobaU, 4. 

IMPOTENCY. 
See NmOiig of Marriage, 1. 4. 

INCESTUOUS MARRIAGE. 
See ProbaU,2. 

INTENTION. 

Of Testator not to be inferred by mere Appoint- 
ment of Executor in subsequent Instrument. — > 
See Retoeaiiom, S. 

INTERLINEATIONS. 
See AlUratione and InterlineaiiomM. 

INTERROGATORIE& 
See Siamdimg InUrrogatoriee, Appendix xiii« 

INVENTORY AND ACCOUNT. 

Proceedings in a suit for an inventory and 
account stayed until the result of proceedings in 
the Court of Chancery for the administration of 
tbe estate are known. Breadwood v. HoUand 
(Consis.), 5. 

When proceedings have been commenced 
in the Court of Chancery, the proctor is not 
justified in concealing that fact from the Court. 
lb, 

JURISDICTION. 

Equitable. See Shipping, 3, 

The master of a Belgian steamer, plying con- 
stantly between Ghent and I/ondon, employed 
an engineer in London to do some repairs, and 
to supply him with a new screw propeller.^- 
Held, 1st, that the Court had jurisdiction under 
the statute S & 4 Vict, c 93. s. 6., as whatever 
was necessary to put the machinery of a pas- 
senger steam-ship in the best working order was 
a ** necessary** within the meaning of the Act. 
Sndly, that where no special contract was proved, 
the purchaser takes at his own riak« The 
<• FUeha * (Court of Adm.), 438. 

LAPSE OF TIME. 
See NaSUg ^f Marriage, S. 

LAW MARITIME. 
See Skipphtg, 9. 

LETTERS OF ADMINISTRATION. 

1. The widow of the deceased, being confined 
under the Queen's warrant as a criminal lunatic^ 
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letters of adminittntioii wer« graated Abeolutdj 
to m cousin gemuua as nevt of kin, no medtod 
ecrtifieate of inetnitj being required. /• the 
GootU of John Hemrf Ogdm^ dectoMd (Prcrog.), 

lis. 

2. J. B. diadt leaving a widow, from whom ha 
bad separated on suspicion of her adultery, and 
two infant children, whom, during his life, he 
had left under her charge. The grand&ther, on 
behalf of the infants, opposed the widow, and 
prayed the Court to grant the administration to 
him until one of the children should come of 
age. Under the circumstances the Court de- 
creed it to the widow, but gave the grandfather** 
costs out of the estate. Bromn, ▼• Brmm 
(Prerog.), 42S. 

LEX LOCI CONTRACTUS 
See Skipping^ 2. 

LIEN. 
Of Master. See Shipping, 3. See iViss of Wart 9. 

LUNATIC. 
See iMltr* of Admimiatruihm, I. 

MALFORMATION. 
See SwOiig of Marriagt, S. 

MARINER. 
See ProbaU, 5, 

MARINE& 
See Salvage, IS: 

MARITIME LAW. 
See Shippimg, S. 

MARRIAGE. 
See Nmliag of Mdrriago. 

MASTER 

Agreement by, to divide Wages of Deaerters 
amongst remaining Men. See SAippimgt 3. 

Authority of, to sell Ship. See Tfti 2. 

Declarations of. See Euidtuee. 

Lien of. See ShipptHg, 3. 

Where, alien. Claim of Lien not allowed as against 
Captors. See iVirs of War, 3. 5. 

MATE. 
Declaration of. See EvidenM, 

NATIONAL CHARACTER 

Effect of Domicile on, acquired by Birth. See 

Prixo of War^ A, 
Effect of Residence on, in Time of War. lb. 8. 

NECESSARIES. 

What are, within the meaning of stat. 3 & 4 Vict, 
e. 65, s. 0. See .Acrtsdreltpii. 

NEUTRALa 

See Prite of War^ 2, 3. 5. 
Condemnation and Sale of Prise taken, and lying 

in Neutral Port. See A. 12. 
Share of. See Prix* of War, 9. • 
Vessel under Colour, and with Pass of Enemy. 

See A. 11. 


NULLITY OP MARRIAGE. 

1. Marriage declared .null and void by 

of the husband's impotence, notwithstanding 
there had not been triennial eohabitation, md 
there was no visible defect. Costs against the 
husband. A. foiatfy oattad B. v. B. (Conaaa^), 
12. 

Medical oerttficate of husband's impotenej. 
quod banc, sufficient. Ih, 

After a triennial cohabitation without eon- 
summation, the law presttmes impotence. /6u 

The rule of law is no more than a prcsamp- 
tion of universal firom proof of a particular im* 
potence. lb. 

The rule founded npoo probability alone, re- 
quires lapse of time, combined with Acilitj for 
consummation. Jk 

The Court is not bound to adopt the tetter 
rather than the spirit of the rule. Jh. 

Circumstances may justify dcpartora from the 
strictncaB of the rule. lb. 

No fixed period of cohabitation in ficotUind. 
lb. 

2. A husband having been about o^teen 
years married, and having constantly eohabited 
with his wife for several years, instituted a suit 
for nullity by resson of the incurable malform- 
ation of the wi!k.^Hdd, lat., that time alone 
wiU mot, but, coupled with otiier fiwts proving 
insincerity, will operate as a bar to au^ a auit. 
2nd, that lapse of time must be aeeounted for. 
3rd, that the evidence in the present case did 
not sufficiently account for lapse of time, but 
showed partial connection to have taken place 
between the parties, and that the suit was in- 
stituted alio inimiiu. 4tb, that, under the whole 
circumstances of the ease, the husband was not 
entitled to a decree of nullity. JB— « r. B — m 
(P. C.),248. 

3. The illegitimate daughter of a woman who 
had lost her original name and acquired another 
was married by banns published in her origimml 
namu, not as being the daughter of snefa mother, 
but of the mother's brother, whob at the mar- 
riage, also represented himself as her father.—* 
add, under the circumstances, which were sar- 
rounded with fraud, that the marriage was had 
without due publication of banns, and, both 
parties being cognisant thereof was null and 
void. Tooih V. Barrow, otherwise Toatk ( Arebea> 
371. 

4. Sentence of nullity of marriage by reason of 
impotence after a cohabitation of three months 
only. G. f. T. r. e. (Coosia), 389. 

ONUS PROBANDL 

flee CeBinon, 3. 13. See PHm of War, 5. See 
5. See Sahago, 3. 


ORDERS IN COUNCIL. 
See iVtsf of War, 1. la See ApponMx, L — ziiL 

OWNERa 

Liability of, limited to Amount of Bond. See 

Botimmrg Band, 2. 
Not bound by Original Estimates. See CoOUha, 5. 
Not lUble for Faults of Pilot. See CoUiriaa, 6. 

PARAPHERNALIA. 
See Bona NoiabiKa. 


PABTNEBSHIP PBOPEBTY. 


PBIZE OF WAR. 
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PARTNERSHIP PROPERTY. 
8m Bona NoUMUa. 

PILOT. 
Ovnen not liable for Faults of. See CoUUum^ 6. 

PILOTAGE. 

A« distinct firom Salvage. See Salvage^ 1. 
'Where Services become Pilotage, and where Salv- 
age. /6. 16. 

PIRACY. 

Three hundred and tbirtj-fuur subjects of the 
Chilian Government, who had risen in rebellioo 
against it, and had also seised the vesseb of 
other countries, held to ho pirates within the 
meaning of 13 & 14 Viet e. 26. TAc Mag§Uan 
JSratet (Court.of Adm.), 181. 

All nations agree that robbery and murder on 
the high seas are piratical acts. Ih, 

It does not follow that, because persons ara 
insurgents or rebels against the government of 
their own eountrj, thej may not also commit 
piratical acts against others. lb. 

In criminal law, all persons found guilty of 
piratical acts are held to be pirates. lb. 

An independent state may be guilty of pira- 
tical acts. lb. 

The intention of the Legislature was, that 
acts of piracy should constitute men pirates. lb. 

In construing Acts of Parliament the pre- 
aumption is, where nothing to the contrary ap- 
pears in the context, that an expression is used 
in conformity with a similar expression known 
in Common Law. lb. 

The statute IS & 14 Viet. e. 26. most be 
read in connection with 6 Geo. 4. c 49. The 
object of both statutes was to put down pira- 
tied aets by whomsoever committed. Jb, 

PLEADING. 

General rule that Ante-nuptial Incontinence can- 
not be pleaded^ See Divorce, 2. 

In Causes of Collision Verdict obtained at Com^ 
mon Law cannot be pleaded. See ColHdp^ 8. 

Objections to, not encouraged. See Evidence. 

Proceedings by Plea and Proof open to either 
Party. lb, 

1. A plea " that half an hour previous to the 
collision in question, the * C* had run foul of a 
barge opposite B. C, and that on being threat- 
ened with legal proceedings, her owners had 
paid the damage,** struck out on objection 
Uken thereto. The ** CoemopMan* (Court 
of Adm.), 179. 

2. Revocation of will by subsequent mar- 
riage. — Held, a party may plead the marriage 
generally, in order to obtain the answers of the 
other party as to the hsX, Browne and Thomae 
T. ITkomae (Prerog.> 29. 

POLICY OF INSURANCE 

Not Void by Deviation to a»ist Vessel in Dis- 
tress. See Saloatfe, 5, 


POLL. 

Agreement to close before usual Hour. 
Churchwarden. 


See 


PRACTICE. 
See AUnumi^ I, 

Assessors appointed to assist in Reconsideration 
of Report. See Coiliium, 2; 

In Prerogative and Consistory Courts forms no 
Guide for the Praetice in the Court of Ad- 
miralty, lb, 8. 

1. Unpublished depositions cannot be given 
out of the custody of the Court, nor copies 
thereof be taken. In the Goods of the Reverend 
John Bewktt, deceased (Prerog.), S. 

2. An original will, deposited in the registry 
of the Prerogative Court of Canterbury, can 
only be delivered out for the purpose of being 
given into the custody of the legal authorities of 
some other country, and that upon good cause 
shown. In the Matter of the Witt of the late 
Sapoleon Bonaparte (Prerog.), 9. 

3. Testator died in the East Indies, leaving 
property in England. His son and executor, 
J. L., being in Calcutta, his attorney, J. J., 
took out the usual letters of administration, and 
afterwards brought into the registry an inven- 
tory, and an account which showed a large ba- 
lance. J. L. having afterwards himself applied 
for and obtained probate, and J. J.*s authority 
being thereby terminated, a- proctor appeared 
for J. L., and exhibited a special proxy ; and 
the Court, on hu petition, granted a monition to 
J. J. to pay the balance of the said account which 
had been allowed to him, the said proctor, for 
the use of his party. In the Goods of John 
Lueast deceased (Pkerog.), 107. 

PRESUMPTION. 
See Alterations and InierUneations, 1. 
Of Law. See NnlSty «f Marriage^ I. 

PRIVILEGE. 
See ProbaUf 5, 6. 

PRIZE OF WAR. 

See Orders in Conneil, Appendix L— xiii. See 
Standing Interrogatories. lb, xiiL 
1. A vessel belonging to Bjomeborg, in Finland, 
sailed from Hartlepool to Copenhagen with a 
cargo of coals, which she there discharged, for 
the use of the British 6eet, prior to the declara- 
tion of war, which took place on the 29th of 
March. She was unable to sail to Bjorneborg 
immediately after her cargo was discharged, by 
reason of the ice; but on the 10th of April she 
left Copenhagen, bound for that port, in ballast, 
and was captured on the 12th. 

Hehi, she was not protected by the Orders 
in Council. The ** Fenix" otherwise - Phanix " 
(Prise C), 306. 

The different documents emanating from the 
Government must be construed together, so as 
to elucidate one another. lb. 

It is not usual to state reasons in such docu- 
ments, lb. 

Documents such as Orders in Council, relax- 
ing the severity of belligerent rights, are to be 
construed most liberally for those in whose 
favour they weve made. lb. 

But interpsetation must be confined to Ae 
words of the document, and not travel beyond 
it. lb. 

The Queen of England has supreme power^ 

a G 4 


456 


PRIZE OF WAB. 
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with the adiic* of her Council, to rdax her bd* 
ligereot righti, and ao far to make law for the 
Prise CourU lb. 

S. A elaim for one third of the proeeeds of the 
■hip founded on a mortgage deed, on behalf of a 
eiiixem of Lubeck tttidnU at Hdnmgfan^ in #l»- 
land, UM Ccnaml of the King of the NetherUnd% 
disallowed. Th» '^Ain^ ( Prise C > 31 S. 

A neutral, resident as merchant and eon- 
aul in the enemy's country, loses his neutral eba- 
racter during such residenoe. lb. 

Foreigners, cannot set up a mortgage deed 
on the ship against capton, though, under 
certain circumstanoss, the lien of Britith mer* 
chants may be allowed. lb, 

S. The Court cannot restore property to an 
enemy master without the consent of the captors. 
7%e MJna- (Priae C.> 316. 

A neutral continuing to reside in the enemy's 
country during war loses neutral privileges. lb. 

There is no case where the claim of lien on 
behalf of aliens has been allowed against captora. 
Jb. 

4, A vessel built in Hanorer in 1853, sailed 
in ballast to Riga, with a crew of HanoYcrians. 
She then sailed, under Russian colours, to Havre, 
thence to Newcastle, thence to Lisbon. There 
she took in a cargo, and sailed for London on the 
4th of April, under Hanorerian colours. Shortly 
after her arrival in the London Docks she was 
seised bj a Custom House officer. She was 
claimed on the ground, that while lying at New- 
castle she had been, under a power of attorney, 
given by the owner to the master, sold, and trans- 
ferred to a Hanoverian. JF^trihtr proof oBowed, 
The **Johtt»iM EmOie," otkormUo "EmUia" (Prise 
C), 317. 

The legal consequences of destruction or spolia- 
tion of papers depend for the most part upon the 
circumstances of each case. A. 

If a native of one country reside and carry on 
trade in another for some time, his national cha- 
racter is that of his domicile, not of his birth. lb. 

It is perfectly legal for any of her Majesty's 
subjects, whether commissioned or not, to seise 
an enemy's ship; but it does not become the 
prise of the seisor. lb, 

5. The claim of neutral merchants for 9650 
bags of coffee consigned to them on the credit of 
advances made by them, disallowed. The** Ida** 
(Prise C.), 331. 

The cl^m is that of lien, which cannot be up- 
held against captors. lb. 

Further proof cannot be allowed when there 
baa been an attempt to decrive the Court by 
umulated papers. Jb, 

It is a rule of the Court, that where there are 
contradictory papers, the ontu probandi lies on 
the claimant to show that belligerent rights are 
not thereby affected. Jb. 

6, The claim of an oKm enemy directed to be 
amended, as not stating any matter to give him 
a peroona etandi injndido, Tke ** IMJa " (Prise 
C), 342. 

7. When the eridence of the master as to the 
ownership of the property claimed is deficient, it 
cannot be restored without further proo£ 7%e 
•< i^Ubilui** (Prise C), 344. 

In examining upon the standing interrogato- 
ries, it is the examiner^s duty to take full an- 
swers to each question, and not to allow the wit* 
ness to refer to his previous answers. lb. 


8. A Russian vessel sailed from Cadis on the 
97th February, bound to Abo, with a cargo of 
salt, olive oil, &c On the 9nd of BCareh the 
ahipper, a British subject, resident there, made 
an affidarit before the British consul that the 
olive oU was his property. The visstl was cap- 
tured on the 15th of ApriL A daim was made 
on behalfof the shipper for this olive oil. Further 
proof allowed. Tftc •* Abo" (Priae C), 347. 

In time of war, a person is considered aa be- 
longing to that nation where he is resident, and 
where he carries on his trade. Jb, 

9. A neutral's share in a ship sailing under the 
flag and peas of an enemy is liable to coodcmna- 
tion. Tko » J^mtuT (Prise C), 353.t 

The cargo shipped under a charter-pniij re- 
stored to the neutral charterers. JK 

Whoever embarks hts property in shares of a 
ship is bound by the character of that ship^ and, 
consequently, neutrals are not entitled to icstitn- 
tion of their portion of an enemy'a vessel. Jk. 

The Court has full authority to eondemn pro- 
perty which is condemnable by the Law of Na- 
tions, whether such property M.ongs to pTtsrisi 
subjects or not. Jb„ 

la The Order in Council of 99th of March 
1854, exempta from capture Russian vcssda 
which, prior to the 99th of March, shall have 
sailed from any foreign port bound for any port 
in her Mi^esty's dominions. Tko **jino* 
(Priae C), 375. 

A vessel under a charter-party for n ntynge 
from Havannah or Matansas to Cork, sailed fitnn 
Havannah in ballast prior to such date, toc^ in 
her cargo at Matansas, and sailed thence subse- 
quent thereto. — Held, that it was a continuoua 
^^7*S® i ^^^ It commenced at Havannah, where 
the charter-party was entered into^ and that the 
ship must be restored under the Order in Coun- 
cil. Jb. 

11. A vessel under Russian colours^ with m 
Russian pass^ and whoae papers disclosed only 
Rusuan owners, being captured, a claim wan 
made by the master as being a neutral, and the 
lawful owner of one fourth part thercoC MUd^ 
that the claim could not be sustained, as the 
enemy*k flag and pass imprinted a ho^e cha. 
racter on the whole. •• JndmatruT (Prise C.> 
444. 

The period of the adoption of the flag and 
pase, whether before or after the outbreak of 
hostilities^ makes no differeneew Jb, 

In the case of a ship under a neutral flag, cnp- 
tors may prove that all the property b not neu- 
tral, but that part belonos to the enemy ; but 
the converse of the proposition is not true. JK 

19. Under peculiar etneuaiateiiees the Coart 
will condemn a prise which has been taken into 
and lies in a neutral port, and allow it to be sold 
there. l%o •'Polka ** (Pk^ise a> 447. 

PROBATE. 

I, Signature of testator in the JnHmommm danec, 
not eridently intended for hia final aignatare. 
Probate granted on consent. Jk tko Goodo mf 
Biekard JHnmortt deeoaoed (Preroff.), 9. 

9. A testator duly executed hu will, appoint- 
ing his wife, H. S., universal legatee for lifo 
She diea. He then marries her eufsr, and after* 
wards diea. The Court refused to grant probate 
of the said will, as unrevoked by the incestuous 
marriage^ upon an affidavit of the ftet% without 


PROCTOB. 


SALVAGE. 
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tbe pretended widow having first been duly cited. 
AttktGcodtofThomoi SMA, tfteeofwl (Frsrog.)* 
105. 

3. Probate decreed of an unattested paper 
purporting to be a first codicil, dated 4th of 
July 1850, and a duly eiecuted codicil, dated 
8th of October I85S, together containing a 
codicil to tbe wilU In theGooda of Richard JBUt- 
homm, deet a aed (Prerog.), 111. 

•4. C A. K., a spinster, baring inTCSted money 
in tbe fiinds, and described herself as £• A. R., 
widow, and afterwards invested other money in 
her right name, the Court refused to decide the 
questioD of identity by granting a special probate 
of her will, which was in her right name, and 
showed no ambiguity. In thaGooda of Elizabeth 
Ann No^k, deeeaaed (Prerog.), 1 IS. 

5. A Tessel was lying at Melbourne in Aua- 
tralia, when H. C, who had been some time 
resident tbere, shipped on board as an able se»> 
man to return to England. The yessel did not 
sail for some days after. Irregular papers of 
H. C, dated the very day on which he shipped, 
not entitled to probate as a mariner's will under 
section 1 1. of tbe statute. In the Gooda ofHtnrp 
Corby, datt a aod (Consis.), 292. 

6. A soldier under orders to proceed from his 
station in one Indian presidency to tske part in 
the war gcMug on in another, and making his will 
<mly two days before he commenced the march, 
is not entitled to the pririlege of a military tes- 
tament. Bowka T. Jaehon (Prerog.), 294. 

7. The deceased left a will dated in 1841. 
After his death a paper, purporting to be a will 
of subsequent date, but proved by various cir- 
cumstances to be a forgery, was clandestinely 
sent to the executor. The circumstances having 
been stated, and tbe Court asked to grant pro- 
bate of the fidse document, not only rejected the 
motion, but under the circumstances decreed 
probate of the genuine will of 1841. 6i tha 
Gooda of John Goaa^ diMSOMc/ (Consis.), 419. 

PROCTOR. 

Concealing Facts. See /nMntory and AeamnL 
Not justified in requiring ezcesnve BaiL See Sal* 
vagct 9. 

RE.EXECUTION. 

Of Will by Acknowledgment See AUtraikna and 
ImterUneationa, 2. 

REGISTRAR AND MERCHANTS 

AsMtsors appointed to assist in Re-consideration 
of Report of. See CoUiaion, 2. 

RESIDENCE. 

Eflfed ci, on National Character in Time of War. 
See JPHze of War^ 8. 

REVOCATION. 

I. Testator, having duly executed bis will, be- 
came afterwards of unsound mind ; and while in 
that state, destroyed it. Having partially reco- 
vered, he eipressed regret, and gave directions for 
the preparation of another will to tbe same eflect. 
Befiire thb was prepared, he destroyed himself. 
Probate granted of the unexecuted draft of the 
original wilL /« lAs ^oodif of David Downer, 
deee a ttd ( Prerog. ), 106. 

2. In questions of revocation of a testamen- 
tary paper by a subsequent instrument, the main 


thing to be looked at is the intention of the 
testator. Rieharda v. The Qmten*a Proctor 
(Prerog.), 235. 

If a tesf amentary instrument eontun no ex- 
press revocation of former ones, the Court will 
not infer such revocation from the mere appoint- 
ment of an executor in the subsequent one. lb* 

a. A. C made a will in 1825, and in 1852 
duly executed another testamentary paper, the 
contents of which were unknown, beyond the 
fiict of its b^inning and ending witii the worda 
** last will." At his death the later instrument 
was not forthcoming, but there was no evidence 
of iti destruction— IfeU; that the former will, 
though existing uncancelled, was revoked, and 
that tbe deceased died intestate. CaUo r. Gil- 
bert (Prerog.\ 276. 

4. R. P. duly executed a will prior to the 1st 
of January 1838, and upon the same paper a 
codicil subsequently thereto. He afterwards 
married, but surrived his wife. — Hdd, that the 
codicil brought the will within tbe operation of 
tbe statute, and that both were revoked by the 
marriage. In the Gooda of Richard Pugh, deeeaaed 
(Prerog.), 416. 

5. A. C made a will in 1825, which existed 
uncancelled at his death. In 1852 he duly 
executed another instrument, the contents of 
wbich were unknown beyond the fact of its be- 
ginning and ending with the words ** last will," 
but it was not forthcoming at his death, and tbere 
was no eridenoe of its destruction..~/7«^ let. 
That the oatct probandi lies upon the party setting 
up the later instrument to prove it revocatory of 
the former. 2. Hiat, in order to revoke an ex- 
isting instrument by parol evidence of the sub- 
sequent execution of another, such evidence must 
be strong and condurive. 3. That the mere 
execution of an instrument, though called a laai 
willf is not sufficient of itself to revoke a pre- 
vious instrument, unless tbe later be proved to 
be different from and inconsistent with the former. 
4.. That when the contents of the later instru- 
ment are unknown, tbe former is not thereby 
revoked. 5. That in this case there is no proof 
whatever of the contents of the later instrument, 
and that, therefore, tbe judgment of the Court 
below, pronouncing the former revoked, must 
be reversed. Cutte v. Gilbert (P. C), 417. 

SALVAGE. 

1. If a vessel, out at sea, beyond the limits of 
pilotage ground, require assistance to conduct 
her to a place of safety, that is not pilotage but 
aalwi^e. The **Hedmig *' (Court of Adm.), 19. 

Fishermen salvors cannot claim compensation 
for the loss of their fishing, unless they clearly 
state to a foreign master their intention to do so 
before their services are accepted. lb. 

Tender of 302. overruled; SQL given, but costs 
refused, because it appeared from silvers* affi- 
davits that tbey had reftised 8(V. lb, 

2. The services of a steam-tug, within its 
usual locality, not necessarily towage, but may, 
by circumstances, be raised into salvage. The 
•• Medora " (Court of Adm. ), 1 7. 

3. Prima facie, it is sufficient for salvors to 
show that they conducted a vessel to a place of 
safety. The «« Hoethandel'' (Court of Adm.), 25. 

Sdvors bound to show adequate skill in per- 
forming tbe service they have undertaken, lb. 
The onma lies upon the objectors to prove that 
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that place was not the one to whieh the ihoald 
hare been taken. 76. 

Sembltt it it not the duty of talrort to comply 
with the with of a oMtier to be conducted to a 
foreign port to their maniiett inecmYenience. IK 

4. Salvore haTing made great exertions to tave 
a ihip and cargo, were at length, with her crew, 
compelled to abandon her. She wat afterwards 
found and saved by a tteamer. — HM, that the 
original salvors were entitled to salvage reward 
under the circumstances. Tke <* E. 27." (Court 
of Adm.), 63. 

The principle of salvage is, to reward exer- 
tions which have been succectful in saving pro- 
perty. Exertions, therefore, however meritorious, 
which have not been successful in any degree, 
cannot receive salvage reward. Ih. 

5. Salvors in possession of a vessel abandoned 
by all her crew but twob who had been unable 
to effect their escape, would not be bound to 
delay their course for the sake of taking on board 
again the crew of that vesaeL Tkt ** Orboma * 
(Court of Adm.), 61. 

A policy of insurance is not rendered void by 
deviation to assist a vessel in distress. lb, 

6. A vessel of the value, with her cargo, of 
17,337/., got off the rocks by the assistance of a 
pilot and about thirty-four bands, for which the 
owners tendered 2SA ; but the Court awarded 
400JL: and Held^ that the fact of an officer in the 
navy, who held an official appointment there, 
having given directions to the salvors, did not 
detract from the merit of their service. TAc 
** Ptnia " (Court of Adm.X 166. 

7. A passenger steamer on a voyage from 
Ixmdon to Rotterdam, having broken the main 
jdiaf\ of her enginei^ engaged a tug to tow her over 
to Holland, being a distance of about ninety milce, 
which was done successfully. A tender of 175i!. 
having been rejected, was held to he sufficient 
Salvors condemned in costs. Th» <* JBatavkr ** 
(Court of Adm.), 169. 

Value of the ship being at first sUted at SOOOu, 
the salvors took out a comminion of appraise- 
ment, when it was valued at 2S0OL It doles not, 
therefore, follow, that the tender of 175^ must 
ex fueetntate be insufficient. For the ouestion 
is not, what the owners then deemed adequate, 
but what the Court now thinks adequate com- 
pensation. Jb. 

8. A schooner, considerably damaged, her 
master being also confined to his bed ill, was 
towed by a brig for fifteen or sixteen days, a 
disunce of netfly 1000 miles. The property 
salved being about 3800^, the Court awarded 
800/. The ** Harriet " ( Court of Adm. ), 1 80. 

9. Proctors are not justified in entering actions 
and requiring bail to an amount quite dispro- 
portioned to the service. The ** Earl Grey ** 
(Court of Adm.), 180. 

10. A Dutch ship, valued, with her cargo, at 
13,400/1, having struck on the Goodwin Sands, 
but got off into deep water with the loss of her 
rudder and other damage, was taken by two lug- 
gers to the Korth foreland, where steamers were 
engaged to tow her to Sheemess ; fourteen of the 
luggers' crew remuning on board to pump her. 
The Court awarded <400/. besides the hire t>f the 
steamers. The ^ Jan JSendrih " (Court of Adm.), 
181. 

An agreement once made must be adhered to, 
whatever may be the consequent disadvantage to 


either party ; bat a proposal made by one psitj 
and rejected by the other, cannot iofluence the 
Judgment of the Court, which must be guided 
solely by the evidence, lb, 

11. The Court will not receive as evidence the 
affidavits of persons, profiessing to be skilled in 
nautical affairs, as t^BAetr cpinion upon any ease. 
Tke *^ No*' (Court of Adm.), 184. 

12. When smacksmen are employed in a salT- 
age service, the owners of the smacks have a 
right to sue for remuneration for the detentioa* 
even when the service is not dangerous. T%a 
" No^en** (Court of Adm.), 185. 

IS. A vessel having taken fire from spoDtaoe* 
out combustion of the cargo, came to anchor, in 
a calm, about eight miles off Monte Video . At 
the request of her master, the commander of m 
government steam-tog went to her assistanecw 
and towed her to the harbour, at the entrance of 
which, however, both veasels grounded on a rock. 
She was g^t off by other assistance, and was thi 
unladen by the crew of the steam-tug. The i 
vice continued about twenty days. Oefonee 
up that, by the heedlessness of the salvors, the 
vessel grounded and suffered more harm than 
their services did good, noi sustained. On the 
value of 88001, the Court awarded 7 SOL Tke 
•• EoeaHe** (Court of Adm.), 188. 

It is advantageous to the Mercantile Marine 
that her Migesty's officers should be allowed to 
obtain reward for salvage servicesL lb. 

No claim can be made for the services of A 
vessel belonging to the Government. lb, 

14. A valuable vessel having got upon the 
Church Rocks, off Folkestone, received aastst- 
ance from some small boat% which were unable 
to get her off. A tug steamer having also tried 
in vain to tow her ofl^ a large pa ss eng er steamer 
was sent firom Folkestone Harbour, and succeeded 
in moving her from the rocks, and towing her 
for a few minutes, when the hawser having broken, 
she drifted ashore, and became a wreck. The 
cargo Vas saved to the value of 96S7L The de- 
fence that no salvage reward was due, as the ser- 
vice had been unsu ccciaf nl, not sustained. Award 
of 450^ to the smaller vessels, and 250L to the 
steamer. The ■* Santipore ** (Court of AdnuX SSI . 

15. The master of a brig, which had suflfised 
considerable damage^ without mentiooln^ this 
fact, agreed with the master of a steam-tug for 
ordinary towage to London for 40L During the 
service the master of the tug di s cov e red the foct 
of such previous damage^ repudiated the agree- 
ment, and brought a suit for salvage. — Heid, 
1st, that additional salvage cannot be engrafted 
on an agreement for extraordinary, though it may 
upon one for ordinary, towage. 9nd, that the 
mere concealment of a foct which might operate 
on the service and therefore on the agreement, 
vitiates it Srd, that in this case the fiicts eoo- 
cealed might operate on the service by renderin|^ 
it longer and more arduous, and that the agree- 
ment was invalid. 150/. awarded. jnbc"JSsf- 
aloch " (Court pf Adm.), 96S. 

16. Pilotage aerviee in a place where there 
are no licensed pilotsi A service which would 
be pilotage in the ease of a duly licensed pilot 
bccomce salvage, as regards the reward, when 
voluntarily p^formed by others. The *■ i2ose- 
hamgh ** (Court of Adm. ), 267. 

17: Where the value of the pro p er ty saved 
was SS20L, the Court, under the circumstances. 
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and conaidering the e«fe one of grent merit, 
•vArded the salvon the sum of 600t l%e 
« MiH€rvar (Court of Adm.), 271. 

18. A steamer bound from the East to South- 
ampton, meeta another, disabled in her machi« 
neiy, in the Bay of Blaeay, and towa her to 
Plymouth Sound. The.serrice laated about 
forty-eight hours, and the value of the property 
salVed waa 4060/. A tender of 800/. waa up- 
held, and the salvors condemned in costs. The 
** Rxris" (Court of Adm.), 289. 

19. An agreement for the services of a steamer 
to assist a vessel which was aground having been 
made^ and the services completed under that 
agreement, it waa MubMqtientiy cancelled by the 
mutual consent of the maaters of the two veaaela. 
The owners cannot set up such agreement as 
a bar to a suit for salvage. Tie ** Jfriea " 
(Omrt of Adm.), 299. 

In foreign countries, where the custom pre- 
vails of rendering mutual assistance without 
claiming salvage reward, steamers would not be 
bound by the custom as regards sailing- veaaels, 
there being no mutuality between them. Jb. 

SCOTTISH LAW. 
See Administration, 2. 

SEAMEN. 
Declarations of See Evidence, 

SHIPPING. 
See Bottemuy Bond. See Pieadinff, 1. 

ColUnon. Prize of War. 

Evidence, Saivage, 

JuriedieHan, Standing Interregato* 

Piraeg. rie$t App. xiii. 

1. A ateamer in charge of m duly licensed pilot 
proceeding up the river cauaed such a swell that 
a barge, laden with coals, was thereby sunk : 
Held, that the steamer was to blame, for she 
ought to have seen the swell and the barge, and 
to have stopped in time to avoid the accident ; 
and that, though the pilot waa to blame for not 
checking or atopping the steamer, yet that the 
owners were liable, because it appeared in evi- 
denee that neither the swell nor the barge was 
seen from the steamer, and that, therefore, there 
was not a eood lookH>ut. The •* Batavier* 
(Court of Adm.), 378. 

2. A ship belonging to a British owner at 
Liverpool, having ^n taken by alleged pirates, 
and recaptured by one of her Majesty's ships of 
war, after her master had been killed, was placed 
in charge of a master of the royal navy to bring 
to Liverpool. Having suffered considerable 
dainage, he put into the island of Fayal, and 
petitioned the director of the customs for an 
official survey. Three were made. The report 
was to the efibet, that the ship could be repaired 
for about 3002. The master being dissatisfied, 
obtained a private survey, which resulted in a 
report that the ship was unseaworthy,and should 
be condemned. The director of the customs 
then, on the petition of the master, decreed the 
sale of the ship by public auction, and gave of- 
ficial notice thereof, according to the custom of 
the place. She was purchased by a Portuguese 
merchant, who immediately repaired her and 
sent her with a cargo to Bristol, where she was 
arrested by the original owner in a cause of pos- 
session. — Held, 1. The master had the authority 
of an ordinary nutttcr, and no more. 2. The 
validity of the sale must be tried by the law 


maritime. 3, By the law maritime^ as well as 
by the law of England, the sale of a ship by a 
master, though bond /ide, can be justified only by 
urgent necessity. 4. With respect to ships, the 
lex loci contrtutMe cannot prevail if opposed to the 
law maritime. 5. llie circumstances of the case 
do not show an urgent necessity for the sale; 
and 6. The sale was invalid, and the ship must 
be restored to the original owner, with costs. 
•• Segredo/* otherwise ** EUxa Cornieh " (Court of 
Adm.), 36. 

3. The master's lien on a vessel, when the 

owner is bankrupt, is limited to services in that 

vessel. A balance due from thfr owner to the 

roaster for services in another vessel disallowed. 

The »*jMlindur " (Court of Adm.), 71. 

The Court, in the exercise of its equitable ju- 
risdiction, may give a party the opportunity of 
further proof. Jb, 

The master allowed, at the risk of costs, to 
examine the bankrupt before the Court to prove 
the items for which vouchers were wanting. lb. 

Balance of account for a former voyage in the 
same ship might be allowed ; but in a different 
ship, it cannot. lb. 

Bills, for which nothing has been actually 
paid by the master, though the liability remain, 
cannot be allowed as payment in the master's 
accounts, lb, 

4. A vessel of 845 tons, with a regular crew 
of thirty hands, and ten extra. Bailed with emi- 
granta to Geelong, in Australia. On arriving, 
the master proposed to the crew to proceed to 
the diggings, under certain arrangements for 
divuion of profits between the owners and the 
crew. The master went with them, and after 
some time found the men deserting ; and there- 
fore proposed the immediate return to the ship. 
Only fifteen returned ; extra hands could be en- 
gaged only at an exorbitant rate. The master, 
therefore, propoeed that if the crew would take 
the ship, io Aort'-handed, to Bombay, he would 
divide the amount of wages due to those who 
had deserted among those who remained ; they 
assented, and each received his proportion ; the 
vessel arrived in safety at Bombay, where the 
crew was completed. On arriving at Liverpool 
the owners deducted, as wages advanced, the 
sum paid to each out of such forfeited wages. •*> 
Held, 1. That a contract for reward beyond the 
wages under the mariners* contract is illegal 
and void. 2. That a payment made by the 
roaster under such contract is illegal, and might 
be recovered at law by the owner. 3. That 
instead of driving the owner to law for his re- 
medy, the Court of Admiralty should give it him 
by allowing the deductions. The ** Araminta " 
(Courtof Adm.). 224. 

SHIP REGISTRY ACT. 
Transfer of shares by sale at auction not le- 
gally completed as required by the Registry 
Act, though the purchaser had paid a large sum 
of money. Vendors proceeding against the pur- 
chaser, in a cause of possession, not allowed Uieir 
costs. The •• Virtue'* (Court of Adm.), 77. 

SIGNATURE. 

See Probate, 1. 

Acknowledgment of, instead of signing. See At* 
testation, 

SIMULATED PAPER& 

See Prize of War, 5, 


460 


SIMULATED PAPERS. 


WILL. 


8MACK8MEM. 
See Sahfo^ 19. 

SOLDIER. 

SPECIAL PBOBATE. 
See Irob o t t f 4« 

STANDING INTERROGATORIES. 
See j/ppemdu, ziiL 
How Antwcn to be taken. See PHm* </ War, 7. 

STATUTES. 

Construction of 14 & 15 Viet o. 79. ■. S7. See 

CoOUum^ 8. 
How coDttniedL See Piraeif, 1. 
What ere NeoeHariei within the Meaning of Stat. 

S & 4 Viet c. 65. a. 6. See JuriMdRetiom. 

STEAM-VESSELS. 

See ColKfiaa, 1. See Salva^ 14. 

Cauaing Swell in RiTcr. See Shipping, I. 
Not affected by Custom of Foreign Countries. 
See Sahag*^ 19. 

SUBTRACTION OF WAGES 
See Skipping, 4. 

SURETIES 

DeliTery out of Bond for Purpoae of Suit agunat 
B^Bond. 

TAXATION OF COSTS 

In m matrimonial suit, the husband retained eiw 
counsel only, and the wife^s proctor, conoeiTing 
she could not claim the privilege of fiso^ also re- 
tained oM only, but for the hearing was in- 
duced to retain a second. Hie costs thereof 
being allowed upon taxation, the proctor for the 
husband objected to the Registrar's report — 
BMt that the ordinary practice ot the Court waa 
to have two counsel on each side ; thst a wife was 
primA fad* therefore entitled thereto ; and that 
the special circumstances of the present case did 
not afford sufficient ground for exception. 
Momeg V. Moneg (Arches), 117. 

The wife is not to be barred of her right to ' 
two counsel by reason of what has passKl be- 
tween the two proctors out of Court JK 

TENDER. 
Costs where insufficient See Sakage, 7. 

TESTIMONIUM CLAUSE. 
See7Vo6a<«, I. 

TOWAGE. 
As distinct from Salva^. See Sahcget 9. 
Ordinary— Extraordmtry. See Salvage, 15. 

TRINITY MASTERS 

Abandonment of injured Vessel not a Question 

for. SeeC^tstoR, 11. 
When Court will not adopt their Adrice. See 
£vuicHC€m 


UNATTESTED PAPER. 
See xTooolCj S 

UNPUBLISHED DEPOSITIONS 
See xVscfio^ !• 

VERDICT AT LAW. 
See Co2SRb«,8. 

WAGES 
SubtraeHon o£ See Skippimgt 4. 

WILL. 

See jsihiUMuifaiiCMm 

AlUratumt and InieHmmHmu, 
AUuUUum^ 


Ddlyery out o£ See PraetUe^ St 

1. An Austrian sulijeet in Milan, by m l^gal 
will in which no executor was appointed, made 
C Bf., spinster, unitersal l^atee. C. M. was 
duly put in possession of the estate of the de- 
reased, by authorities at Milan, and afterwards 
duly executed, according to Uie law of Milan, 
an irrevocable deed of gift of all her estate in 
fovour of Madame R. C, and shortly afterwards 
died intestate. Madame R. C was duly put in 
possession of the estate in Milan. It being after- 
wards disoorered that the testator was entitled 
to lOOQL under some proceedings in Cbaneery in 
England, and application being made to this 
Court, it decreed letters of administration, with 
the will annexed, limited to the estate taken 
under the deed of gift, to Madame R. C, the 
donee, upon an affidavit of the Austrian consul, 
verifying the documents produced, being left in 
the registry. In th* Gcotb of Fieenzo F^-edtrieif 
dicmued (Coosis.), 109. 

S The will of an eccentric person, strongly 
imbued with Eastern notions, and attached to 
Eastern customs, in which money was left for the 
erection in Constantinople of a cenotaph, with a 
light burning therein, and with the name and 
description of the testator engraved thereon, and 
in which the residue was left to the poor of Con- 
stantinople, — Heklf in the Prerogative Court, 
partly /^ofli ii$ aomnding tofoBg^ and partly from 
the evidence of the drawer and one of the attest- 
ing witnesses, to be invalid ; but pronounced by 
the Court of Appeal, reversing the judgment of 
the Court below, to be the act of a capable tes- 
tator, and, therefore^ valid. Amttem t. Grakam 
(P.C),357. 

It is necessary to inquire into the previoos 
habits and opinions of the deceased ; for conduct 
which would be absurd and irrational in one 
living according to English habits and believing 
in Christianity, would not be so in a native ^ 
India, or in one who had adopted its modes of 
life and believed in Mahometantsm. /k 
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